#34(L) 12/12/63
Memorandum 63-57
Subject: BStudy No. 34%(L) - Uniform Rules of Evidence
(Article V. Privileges)

The tentative recommendation on the Privileges Article should be
approved for printing aiv the December meeting. We mst have this tenta-
tive reconmendation available in printed form as soon as possible so that
we may make a broad distribution for comments.

This memorandum contains an analyeis of the comments we received on
this tentative recommendation and additional suggestions for changes made
by the staff. The comments we received are set out in the attached exhibits:

Exhibit I

Page 1 -~ Comments of Northern Section of State Bar Committee
Pages 2-3 -- Comments of Southern Section of State Bar Committee
Pages Lk-6 -~ Special commente of Mr. Mark P. Robinson, a member
C of the State Bar Committee
Exhibit II -- Comments of Professor Arthur H. Sherry
Exhibit IIT -~ Comments of Dr. Monke
Exhibit IV -- Comments of Dr. Galioni
Exhibit V -~ Comments of Robert P. McRamee, Deputy County Counsel,
Santa Clara County (personal comments not to be attri-
buted to County Counsel)
Exhibit VI -- Comments of office of District Attorney, Alameda County

Exhibit VII -- Comments prepared by office of County Counsel, San
Bernardino County

Exhibit VIII -~ Cn'y response obtained from office of Attorney General
(indicating that office too busy to comment)

We will prepere s supplement to this memorandum to forward any cotments
recelved after this memorandum has been completed.

We enclose an additional copy of the tentative recommendetion so that

C you can mark suggested chenges in language on it prior to the meeting and




turn it in to the staff at the meeting. (We have previously sent you a copy

of the tentative recommendation and suggesied that you file it in your loose-
leaf binder entitled "Uniform Rules of Evidence as Revised to Date.") You
will note that we revised the tentative recommendstion to inciude headings
and autherities after it was distributed for comments.

GENERAL OBSERVATIONS

Before underteking a rule by rule analysie of the comments, we should
mention that we sent the tentative recommendation to the following groups
and reqguested their comments by November 1, 1963, but we had not received
any commente by December 11:

Specinl Committee of the League of California Cities

State Division of Administrative Procedure

Office of the Attorney General

Miscellanecus others

Kote that the Northern Sectlon of the State Bar Committee is in
general agreement with the tentative recommendatiorn (Exhibit I, yellow
pages, page 1). The Southern Section is in general agreement except for
Rule 23.5 (privilege of spouse not to testify against other spouse) and
Rule 28(2){a) {a provision of the marital confidential commnications pri-
vilege) (Exhibit I, yellow pages, pages 2-3).

We plan to meke minor changes in punctuation, ete., prior to printing
the tentative recommendation. We will also incorporate suggestlions of Com-
missioners on the content of the comments into the recommendation before we
gend 1t to the printer.

RULE BY RULE ANALYSIS

The feollowing is e rule-by rule analysis of the tentative recommendatiem.

Significant commente we recelved from various intereeted persons are noted.

Some staff suggestions are also made.
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Rule 22.3.

This rule (pages 6-8 of tentative recommendation) has been drafted
in accordance with instructions from the Commission, but the language of
the rule hags not been epproved by the Commission.

The staff suggests that subdivision {3) be revised to read:

(3) "Presiding officer” means the person authorized to rule
on & claim of privilege in the proceeding in which the claim is made.

None of the comments objected to this section.
Rule 22.5.

No objections were made to Rule 22.5 {pages 9-10 of tentative recom-
mendation) making privilegee applicable in all types of proceedings. Exhibit
VII (second white exhibit) commends the approach taken by the Commission,
and the other comments either approve the approach or do not object to 1t.
Rule 23.

Ko objections were made to Rule 23 (pages 11-12 of tentative
recormendation).

The staff suggests that the words "or proceeding" be deleted from suh-
divisions (1) and (2) of the revised rule. The words "criminal action” is
defined in Peral Code § 683. We have defined "criminal action or proceeding"
in Rule 22.3. We would not want the Rule 23 privilege, for example, to
apply in writ proceedings, as distinguished from a criminal action.

Rule 23.5.

The policy of this rule was approved by the Commiseion, but the language
of the rule has not been approved.

There were & runmber of comments on Rule 23.5 (pages 13-17 of tentative

recommendation).




The Northern Section of the State Bar Cormittee approved, l.e., did not

object to, the section; the Southern Section, however, disapproved this

section and "felt that no case was made for changing the present California
law." See Exhibit I, yellow pages, page 2.

Mr. Mark P. Robinson, s member of the Southern Section of the State

Bar Committee, wrote a separate comment on Rule 23.5 (Exhibit I, yellow
peges, pages 4-5). He suggests, first, that the privilege be given to both
spouses subject to the excepiions listed in subdivieion (1) of Rule 23.5;
and, second, that the testifying spouse (only) have the privilege where
there has been a crime againet the child of either. "The reason Ffor this
suggestion 1s that there may be instances, especially in miror crimes,

where the witness spouse may wish to overlook offenses against him, or

her, in order to preserve the marital relationship. At the very least, the
word ‘crime’ should be changed to apply only to felony cases. Under the |
present proposal the prosecution could require the witness gpouse to testify
against the defendant spouse on any silly little misdemesnor committed
against a third person while in the course of committing & "technical crime®
against the witness spouse.”

Mr. Robert P. McRemee (Exhibit V, first white pages, pages 3-5) seems

to believe that both spouses should have the privilege under Pule 23.5.

The County Counsel of San Bernardino County points out, correctly,

that if the rule is that only the holder of the privilege can secure a
reversal if a privilege is incorrectly disallowed {although this is not
explicit since Rule 40 so providing vas deleted), then the defendant in a
eriminal case has no remedy if Rule 23.5 is violated since the testifying

spouse 1s the holder of the privilege. (Exhibit VII, second white pages,




page 5.) The following policy questions are presented in comnection with
Rule 23.5;

(1) Should the privilege belong only to the testifying spouse? The
staff recommends that this feature of Rule 23.5 be retained. The reasons
given in the tentative recormmendation do make a case for this feature of
the Rule.

(2) If the testifying spouse is to be the privilege holder, it is
suggested that Rule L0 be recomsidered and approved in the following form:

A party may predicate error on a ruling disallowing a claim
of privilege only if he is the holder of the privilege, except that

8 party mey predicate error on a ruling dissllowing a clalm of pri-
vilege by his spouse wunder Rule 23.5.

The underlined exception gives the party spouse assurance that he can
obtain the benefits of Rile 23.5 when the testifying spouse claims the
privilege. PRule 23.5 is designed for protection of both spouses, even
though only the testifying spouse 1s the holder of the privilege.

(3) It is euggested that parsgraph (c) be revised to broaden the
scope of protection provided by Rule 23.5 If the privilege is to be helu
only by the testifying spouse. ‘The revised parsgraph would read (with
changes from the paragraph as set out in the tentative recommendation shownj:

(¢) A criminal action or proceeding in which one of the
spouses is charged with (1) a crime against the person or property

[of-the-ether-spouse-ox] of a child of either spouse, whether com-

mitted before or after marrisge, or {ii) [e-erime-agaimsi-the-persen

ey-property-of -a-third-person-ecenmittod-in-the-ecouree-ef-ecumitiing
a-erime-againet-the-csther-spoussy-whether-befere-cr-after-marriagey
gp-{44)] Dlgamy or sdultery, or [{3w)] (1i1) & crime defined by

Section 270 or 270z of the Penal Code.

It is suggésted that the language in strikeout he deleted because wunder
Rule 23.5 the testifying spouse should be permitted to determine not to

testify against his spouse even though his spouse is charged with a crime

against the testifying spouse or against a third person while committing
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a crime against the testifying spouse. This will permit the testifying
spouse either to determine that he wishes to testify or to determine that
he wishes to preserve the marriage relationship in a case that might involv.
merely a technical crime.

(4) 1If the revision suggested in (3), above, is not approved, the
words "the person or property of" should be added in subdivision (1){c)(ii)
before "the other spouse” to eliminate an ambiguity.

(5) Should subdivision (2) be retained? How does the prosecution
determine whether a spouse is waiving his privilege not to be called?

How would & party determine this in a civil case? Is Rule 39 not adegquate
to deal with this probelem?

(6) Please note the waiver provisions in subdivisions {3) and (4).
Should subdivision (3) be revised to read:

{3) Unless wrongfully compelled to do s0, a person who testifies
in a particular proceeding does not have a privilege under this rul= *-
that proceeding.

The language set out above seems more appropriate for the privilege con-
tained in Rule 23.5. The language set out above is intended to make clear
that once the married perscn begins to testify, the privilege under Rule
23.5 is gone. The privilege not to disclose confidential commmnications
would, of course, remmin. The language of subdivision (3) as contained
in the tentative reccmmendation might give the impression that a spouse
could testify concerning a particular metter, but then refuse under Rule
23.5 to testify concerning anocther matter at issue in the same proceeding.
Rule 24.

There were no objections to Rule 24 (pages 18-19 of tentative

recommendation).
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Rule 25,

There were no cbjections to Rule 25 (pages 20-25a of
tentative recomuendation}.

One writer suggested, however, that the privilege might
be extended to include matters which would violate regulations
of an administrative agency and which could result in punitive
action by that agency. See Exhibit V, first series of white
sheets, page 3. There seems to be no justification for such
an extension of the traditional self-incrimination privilege
and to so extend the privilege might unduly hamper administra-
tive regulation.

Rule 26.

There were no objections to Rule 26 (pages 26-42 of
tentative recommendation).

One writer suggested, however, that the attorney's work
product privilege be clarified and that a separate provision
might be included specifically setting out the right of the
governing bodies of public entities to confer with their
attorney on legal matters. See Exhibit V, first series of
white sheets, page 5. These do not appear to be desirable
additions to Rule 26.

Law enforcement officers may object to the elimination
of the eavesdropper exception in this rule and the other
rules. See Exhibit VII, second series of white sheets, page 1l1.

The staff suggests the following matters for Commission

consideration in connection with Rule 26:
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(1) The last portion of the introductory clause of
subdivision {2) should be revised to read (changes in approved
language shown):

if [he-elaims-the~privilegesy | the communication was a

confidential communication between client and lawyer [3]

and the [pessea-elaiming-the-privilege-is] privilege is
claimed by:

The rule is simplified by the change which eliminates unnecessary
language.
(2} If the above suggestion is approved, a similar change

should be made in other rules that take the same form as Rule 26.

Rule 27.

There were no objections to Rule 27 (pages 43-56a of
tentative recommendation)}. If page 56a is missing from your
copy, this page reads:

is public, whether it is reported or filed pursuant to

a statute or an ordinance, charter, regulation, or other
provision. There is no comparable exception in existing
California law; it is a desirable exception, however,
because no valid purpose is served by preventing the
evidentiary use of relevant information that is requirea
to be reported and made public.

Rule 27.5.

There were a number of comments on Rule 27.5 {pages 57-64
of tentative recommendation). These comments present the
following policy questions:

(1) Who should be included in the definition of 'pgycho-
therapist"? Professor Sherry (Exhibit II, blue page) suggests
that the privilege as far as psychologists are concerned be

1imited to cases when he is examining or treating a patient
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while under the direction of a psychiatrist. Dr. Monke
(Exhibit III, pink page 2) makes the same suggestion. This
suggestion should receive serious Commission consideration.

Professor Sherry (Bxhibit II, blue page) suggests that it
is unwise to embrace within the meaning of "psychotherapist"
any practitioner of medicine; he believes that the definition
ought to be limited to those doctors of medicine who are
certified to practice psychiatry. We were unable to find any
California statute pursuant to which a doctor of medicine is
"certified to practice psychiatry." The Governor's commission
defined a psychiatrist as follows:

"psychiatrist™ means a person licensed to practice

medicine who devotes a substantial portion of his time

to the practice of psychiatry, or a person reasonably

believed by the patient to be so qualified.

The definition of the Governor's commission would seem to

satisfy Professor Sherryts objection and would appear to

create no sericus problems in determining who is a "psychiatrist®
for the purposes of the statute.

(2) Professor Sherry (Exhibit II, blue sheet) suggests
that the psychotherapist privilege should not apply in any
criminal action or proceeding in which the defendant has
raised any issue concerning his mental capacity or mental
condition. If this exception were included ir the privilege,
it would meet the objections of the office of the District
Attorney of Alameda County (Exhibit VI, green pages}. Such an

exception should not undermine the privilege to any great
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extent, yet it would make it possible to obtain psychiatric
testimony cn the issue of "legal insgnity" or ability to have
specific criminal intent. The patient would still be pro-
tected in criminal cases unless he raises the issue of his
mental condition. Protection against prosecution for criminal
conduct disclosed to the psychiatrist would still be provided,
for the exception would not permit this conduct to be discloesed
in a prosecution unless the issue of mental condition is raised
by the defendant. A careful reading of Exhibit VI is suggested
in connection with this matter. [It should be noted, however,
that the objections of the Alameda County District Attorney
are apparently based on the assumption that a psychiatric
examination by a psychotherapist retained by the county would
fall within the privilege--a doubtful assumption since such
an examination probably would not be considered to be a
confidential communigation unless the situation 1s misrepre-
sented to the defendant by the county and he mistakenly
believes that the psychotherapist will hold the disclosures
in confidence. ]

The objection of the Alameda County District Attorney
that the privilege as contained in the tentative recommendation
will permit the defendant to shop around to find a favorable
psvchotherapist seems to be well taken. This objection would
be met by the esxception suggested by Professor Sherry.

(3) It is suggested by the staff that subdivision (4)(h)}

be revised to read:
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(h) If the psychotherapist is appointed to
{aes-as-psveheilerapsat-£fer | examine or treat the
patient by order of a court.

The language of the tentative reccmmendation might be more
restrictive than the language suggested above. It might not
include a psychotherapist appointed for the sole purpose of
examining the defendant. The suggested languag= is believed
to carry out the Commission®s intent.
(4) Professor Sherry (Exhibit II, blue sheet) suggests
the deletion of paragraph (j) of subdivision (4). However,
it appears that he did not fully appreciate the effect of
this paragraph. San Bernardine County (Exhibit VII, second -
white sheets, pages 14-15) suggests the deletion of this
paragraph and, in so doing, indicates a full appreciation
of the effect of the paragraph. It would appear that this
objection would be met if the suggestion earlier made--that
the privilege does not apply where the defendant raises the
issue of his mental condition--were adopted. Then the proposed
rule would be fair both to the prosecution and the defendant.
The staff recommends that paragraph (j) be retained for
the reasons stated in the comment in the tentative recommendation.
(5) Dr. Monke {Exhibit III, pink pages, page 1)} is con-
cerned about hospital records. See Exhibit III. It does not
appear to the staff that any revision of the tentative
recommendation is needed.
{6) Dr. Galioni (Exhibit IV, gold pages, page 2) suggests

that the psychotherapist be permitted to refuse to disclose
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even though the patient has consented to disclosure. The
staff suggests that the recommendation not be changed.

(7} Dr. Galioni alsc suggests that a problem might
arise where, as a condition of probation, an individual is
required to undergo psychotherapy. The staff deces not believe
any problem would arige--the privilege will be applicable
unless the psychotherapist 1s appointed by court order.

{8) The letter of transmittal to psychotherapists
pointed cut that the privilege would protect the patient in
cases where it is sought to commit him for mental illness.
Mo one who responded objected to the lack of an exception in
this case. We have written to various psychotherapists to
determine whether they have an opinion as to whether such an
exception would be desirable.

Various other comments on Rule 27.5 are contained in
Exhibit V, first white sheets, at pages 6-7, but we do not
believe that the comments merit Commission attention.

Rule 28.

There were a number of comments on Rule 28 {pages 65-71
of the tentative recommendaticn).

The following policy decilsions are presented for
Commission consideration:

{1) Although the Northern Section of the State Bar
Committee did not object to subdivision (2)({a), the Southern
Section was in considerable disagreement concerning this

subdivision. Scome members believed that the subdivision
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should be deleted entirely; another would restrict it to
crimes; one would approve 1t as is. The excepticn 1s not
found in existing California law. See Exhibit I, yellow
pages, pages 2 and é.

(2} The Worthern Section (Exhitit I, yellow pages,
page 1) notes that subdivision (2)(h} is inconsistent with
subdivision (2) of Rule 37. Subdivision (2){h) provides that
there is no privilege if the person from whom disclosure of
the communication is sought obtained his knowledge of the
communication with the knowledge or consent of one of the
spouses. Subdivision {(2) of Rule 37 deals with waiver where
there are jeoint holders of a privilege and provides that
waiver by one is not waiver for the other. The staff does
not believe that any adjustment is necessary. Paragraph (h)
is merely intended to restrict the eavesdropper protection
provided by the statute to cases where the information was
wrongfully obtained. Thus, paragraph (h) is not concerned
with wgiver. As pointed out by Exhibit VII (second series
of white pages, pages 17-18), neither spouse is permitted to
testify merely because of paragraph {h). The hearsay objection

will keep out testimony by the third person in most judicial

proceedings (but not necessarily in other types of proceedings).
(3) Subdivision (2)(e¢}{ii) should be revised to read:
(ii) a crime against the person or property of

a third person committed in the course of committing
a crime against the person or property of the other, or

This revision will eliminate an ambiguity that exists in the
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URE language. HNote that Rule 23.5 would [if revised as
previously suggested) permit a spouse to refuse to testify
in a case covered by subdivision (2}(c)(ii) of Rule 28; but
if the spouse testifies, the communication will come in because
of the Rule 28 exception.
(4) Subdivision {2}{c¢)(iv) should be revised to read:
(iv) [desertien-ef-the-sther-er-of-g-shild-of

either | 3 crime defined by Section 270 or 270a of the
Penal Code.

The suggested language is taken from Penal Code Section 1322,
The sections referred to are the sections relating to failure
to provide support for a child {Section 270) or wife (Section
270a). The revision would substitute language for the
California equivalent of the crimes described in subdivision
{2}(e) (iv) of the URE.

(5) One writer suggested (Exhibit VII, page 17) that
subdivision (2)(g) is undesirable from a policy standpoint.

Rule 28.5.

This rule (pages 72-73 of the tentative recommendation)
was approved by the only writer who commented on it. See
Exhibit VII (second series white sheets) page 18.

Should this rule be revised to read:

Whenever a privilege is claimed on the ground that
the matter sought to be disclosed is g communication
made in confidence in the course of the lawyer-client,
physician-patient, psychotherapist-patient, or husband-
wife relationship, the communication is presumed to
have been made in confidence and the opponent of the
claim of privilege has the burden of proof to establish thal
the communication was not intended to be confidential.
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Rule 29.

No one objected to this rule (pages T3-75 of tentative recommendationd.
Rule 30.

There wag no objection to the deletion of this rule (page T6 of
tentative recommendation).

Rule 31.

There was no objection to this rule {page 77 of tentative recommendation).
Rule 32.

There was no objection to this rule (pages 75-79 of tentative
recommendation).

Rule 33.

There was no objection to the deletion of this rule (page 80 of teak--
tive recommendation).
Rule 34.

We received comments objecting to this rule (pages 81-85 of the
tentative recommendation)}.

Exhibit VII, second series of white pages, pages 20-22, objects to
permitting an adverse order in a criminal case or in a disciplimary procexdinz
vhere disclosure is forbidden by state or federal statute. The objection
seems to be well taken in the case of a federal statute and the staff
suggests that "an Act of the Congress of the United States or" be deleted
from subdivision (2)(a). This deletion is coneistent with the policy con-
tained in subdivision (3) which prevents making an adverse order where the

federal govermment refuses to disclose information. People v. Parham, 60

Cal.2d , 3% Cal. Rptr. , 385 Pp.2d (1963} {prior statements of
prosecution witnesses withheld by Federal Bureau of Investigstion; denial

of motion to strike witnesses® testimony affirmed).
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Where the statute involved is s state statute, however, the staff
believes that an adverse order is appropriate, for it is the state that
is prosecuting and the state that is withholding the informetion from the
defendant.

See also the Comments of the District Attorney of Alameda County
objecting to Rules 3k and 36 (BExhibit VI, green pages, pages 4-5).

In the discussion of Rule 36, a recommendation is made for the
addition of ancther subdivision to Rule 3.

Rule 35.

There were no objections to the del stion of Rule 35 (pages 86-88 of
the tentative recommendation).
Rule 36.

The County Counsel of San Berpardino County did not object to this
rule (pages 89-91 of the tentative recommendation). See his comments on
Rule 34, however.

The District Attorney of Alameds County objected to the Fule. See
Exhibit VI, green pages, pages 4-5. He points out that the rule is contrary

to the holding in People v. Keener, 55 C.2d4 71k, 12 Cal. Rptr. 859, 361 P.24

587 (1961) which held that "where a search is mede pursuant to & warrant
valid on its face, the prosecution is not required to reveal the ldentity
of the informer in order to establish the legality of the search and the
admissib ility of the evidence obtained as a result of it."

The following changes should be made in Rule 36 to correct typo-
graphical errors: The reference to "subdivision {3) in the fourth line
of subdivision (1) should be a reference to "subdivision (2)"; subdivisions

(3) and (4) on page 89 should be redesignated as subdivisions (2) and {3).
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The staff suggests a new subdivision (h) be added to Rule 36 to read:

(4) Notwithstanding subdivision (3), where a search is made
pursuant to a warrant valid on its face, the prosecution is not
required to reveal the identity of the informer to the defendant
in order to establish the legality of the search and the admissibllity
of the evidence obiained as a result of it.

The reference to subdivision (3) is to the subdivision formerly designated

as subdivision (4). The following quotation from People v. Keener justifies

this addition:

We stated in the Priestly case {50 Cal.2d at p. 818) that, if
the testimony as to the communications of the informant is necessary
to establish the legality of the search, the defendant must be per-
mitted to ascertain the identity of the informant in order to have a
fair opportunity to rebut the testimony, that otherwlse the officer
giving the testimony would become the sole and unimpeschable judge
of what is probable cause to make the search, and that such a holding
would destroy the exclusionary rule of People v. Cahan, 4 Cal.2d
L3k, Y5 [282 P.2d 905, 50 A.L.R.2d 513]. “In the Caban case we held
that evidence obtained by officers illegally entering s house should
be excluded because, notwithstanding the serious disadvantages of
excluding probative evidence of the commission’™of a crire, a court
should not lend .its aid to illegal methods of obtaining evidence.

Tn the words of the United States Supreme Court in the recent decision
of Elkins v. United States (1960), 364 U,S. 206, 217 [80 8.Ct. 1437,
1445 L EA.2d 1669, 16771, the purpose of such an exclusionary

rule "is to deter--to compel respect for the constitutional guaranty
in the only effectively available way--by removing the incentive to
disregard it."

If a search is made pursuent to a warrant valid on its face
and the only oblection is that it was based on informatlon given
to a police officer by an umnamed informant, there 1s substantial
protection against unlawful search and the necessity of applying
the exclusionary rule in order to remove the inecentive to engage
in unlawful searches is not present. The warrant, of course, is
issued by a magistrate, not by a police officer, and will be issued
only when the magistrate is satisfied by the supporting affidavit
that there is probable cause. He may, if he sees fit, require
disclosure of the identity of the informant before issuing the
wvarrant or require that the informant be brought to him. The
requirement that an affidavit be presented to the magistrate and
his control over the issuance of the warrant diminish the danger
of illegal action, and it does not appear that there has been
frequent abuse of the search warrant procedure. One of the
purposes of the adoption of the exclusionary rule was 'to further
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the use of warrants, and it obvicusly 1s not desirable to place
unnecesgsary burdens upon their use. The additional protection

which would result from application of the Priestly rule in situations
such as the cone lnvolved here would not offset the disadvantages of
excluding probative evidence of crime and obstructing the flow of
information to police. It follows from what we have sgid that where

a search is made pursuant to a warrant valid on its face, the pro-
secution is not required to reveal the identity of the informer in
order to establish the legality of the search and the admissibility
of the evidence cbtained as a result of 1t.

There is, of course, nothing novel in the view that law
enforcement officizals may be 1nh a more favorable position where
a warrant is obtained than where action is taken without a warrant.
For example, declsions of the United States Supreme Court show
that, under the Fourth Amendment, even where there is probable cause,
officers may not search a house without first obtaining a warrant
unless there are exceptional clrcumstances such as a danger that
the evidence will be removed or destroyed. ({Chapman v. United States,
365 U.8. 610 [B1 5.0t. 776, 777 et seq., 5 L.Ed.2d B28); Johnson v.
United States, 333 U.S. 10, 13 et seq. [68 8,Ct. 367, 92 L.Ed. 436].)

People v. Berger, 44 Cal.2d 459, 461-462 [282 p.24 5091, is
distinguishable. In that case the court held inadmissible at trial
evidence found upon a search made pursuant to a warrant which was
similar to a general warrant, without any restriction on the area

t0 be searched or the things %o ve seized, and which was therefore

invalid on its face. Where a warrant does not comply with the essential

statutory and constitutional requirements relating to particularity of
description, it cannot properly be regarded as protecting against
unlawful searches, and the policy of encouraging the use of warrants
cbvioudly does not contemplate the use of void warrants.

The conclusion we have reached does not affect the rule that
a defendant is entitled to know the identity of an informant in a
cage where the informant is & material witness with respect %o
facts directly relating to the defendant's guilt (People v. McSharmm,
50 Cal.2d 802, 806 et seq. [330 P.2d 33].)

To be consistent with the policy expressed in People v. Keener--a

policy that the staff believes is sound--the following new subdivision

should be added to Rule 34:

(4) HNotwithstanding subdivision (3}, where a search is made
pursuant to a warrant valid on its face, the prosecution is not
required to reveal official information to the defendant in order to
establish the legallty of the search and the admissibility of the
evidence obtained as a result of it.
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In the comment to both Rule 34 and 36 we will point out, as the
court did in the Keener case, that the new gubdivision does not affect
the rule that a defendant is entitled to know the identity of an informant
{or to know official information) in a case where the informent is a
material witness with respect to facts directly relating to the defendant's
guilt {or the official information is necessary to the defendant's ability

to defend himself properly).
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Rule 36.5.

It is suggested in Exhibit VII that Rule 36.5 (page 92 of the tenta-
tive recommendation) is "a rule with no teeth in it--a rule authorizing
the Jjudge to exclude evidence but giving no one an effective remedy if +the
evidence is admitted." It is suggested in Exhibit VII "that the rule state
either that such evidence is inadmissible or that the judge has a discreiion
to exclude it, and an abuse of discretion be constituted error against the
person requesting its exclusion.”

The suggestion assumes that Rule 40 is the rule that will be applicable
(elthough this rule was disapproved by the Commission on the ground that it
was existing law and unnecessary to state in the revised rules}.

The staff believes that no change should be made in Rule 36.5. If
the judge errs and fails to exclude evidence under Rule 36.5, the complaining
party is in no different position than when the judge errs in failing to
recopnize a privilege of a nonparty witness. The staff again suggests the
desirability of restoring Rule L0 with the revision that was suggested be
made in Rule 40,

Rule 37.

There were no objections to this rule (pages 93-94c of the tentative
recommendation).

Kote, however, that the Worthern Section of the Siate Bar Comittee
suggested that there was an inconsistency between subdivision (2} of Rule 37
and subdivision (2)(h) of Rule 28. As previously pointed out, no change in
either Provision appears to the staff to be necessary.

Exhibit VI (green pages), page 5, suggests that the Commlssion proposal

with reference to the Attorney-Clieht privilege appears to cut back on the
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developing area of discovery by the prosecution. "Under the Commission
definition of 'confidential communication® 1t would appear that any report
of an expert obtained by the defendant after being represented by counsel
would Dbe a privileged communication., The law in reference to discovery
of such reporis by the prosecution is not wholly clear at the present time
but should the proposed rule be adopted it would more than likely end any
discovery of these reports by the prosecution. In view of the fact that
we have not yet reached the cuter limits of discovery by the defense, we
should iry to preserve at least some prosecution discovery." In connection
with this point, consider subdivision (&) of Rule 37.
Rule 37.5.
This rule has not been approved by the Commission. The Commission
directed that it be sent out for comments with the tentative recommendation.
The only comment on this rule indicates that it 1s probably desirable.
See lxhiblt VII (second series of white pages), page 24. Flease read the
comment on the rule in Exhibit VII, The staff suggests the rule be approved.
Bule 37.7.
imis rule has not been approved by the Commission. The Commission
directed that it be sent out for comments with the tentative recommendation.
The only comment on this rule stated that it "seems desirable.”
See Ixhibit VII (second series of white pages), page 2k, The staff
reccomends approval of the rule.
Rule 38.
There were no cbjections to this rule as such. But see Ixhibit VII,
second series of white pages, pages o425, There the point is made that

this rule, by negative implication, provides that evidence is admissible
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against anyone except the holder of the privilege.

The writer of Exhibit VII objects to this rule applying where ohe
spouse is required to testify against the other or where the Jjudge fails
to recognize a privilege where the holder of the privilege is not present
at the proceeding to assert the privilege. These matters were mentioned
in connection with the pertinent rules.

The staff suggests that Rule 38 be revised to read the way it was
enacted in Rew Jersey. The revised rule would read:

Evidence of a statement or other diseclosure is inadmissible
against the helder of the privileze if disclosure was wrongfully

tiade or erronecusly required.
This statement of the rule is better than the previcusly approved rule.
What if the physician or lawyer claims the privilege for the sbsent patient
or client? What if the information is disclosed in a2 proeeeding when another
person was the holder of the privilege and claimed it? What if the informa-
tion is discleosed in a proceeding where the holder was not present but the
judge wrongfully required disclosure (failed to comply with Rule 36.5)7

Is any revision of this rule needed in view of Rule 23.5%
Rule 3C.

Tilere were no objecticns to this rule {pages 99-101 of tentative
recomzendation).

Should there he a right to comment on the fajilure of a party to call
his spouse as a withess? The staff makes no reccmmendation on this.

Rule 0.

The commentators have assumed that this will be the law (those that
mentioned this rule}. Tt was previcusly suggested bty the staff that this
rule be restored to the URE with & revision to provide an exception when a

privilege is claimed under Rule 23.5.
-D00
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Rule 40.5.

The staff suggests that the follceving new rule be added to the
privilege article:

Rule Lb0.5, Nothing in Rules 22.3 to 4o, inclusive, shall

be construed to repeal by implication any other statute of law

rclating to privileges.

The suggested rule duplicates Rule 66.1 which was included in the
tentative recommendation on hearsay evidence.

The purpose of the rule is to make it clear that this article does
not repeal by implicatlon any statute relating to privilege, nor does it
bring within any privilege any information declared by statute to be
unprivileged or make unprivileged any informticn declared by statute to
be privileged.

IT the proposed rule is approved, it will be clecr that the following
statutes would be retained in effect:

é.C.P. Section 2032{b){2) provides that requesting and obtaining a

report of the physician's physical, mental or blood examination
ordered under Section 2032(a), the request being by the party

against whom the order is made, waives the privilege as to
the testimony by other examining physicians.

Ge & 8, Code Section 3197 makes the physician-patient and marital
privileges inapplicable in prosecutions or proceedings under
law relating to prevention and control of venereal disease.
{This section is amended in the tentative recommendation.)

FPenal Code Section 266h makes marital privilege inapplicable in
prosecution for pimping.

Penal Ccde Section 2661 makes marital privilege inapplicable in
prosecution for pandering.

Penal Code Section 270e provides that in prosecutions for nonsupport
of wife or child, "any existing provisions of law prohibiting
the disclosure of ccnfldential communications between husband
and wife shall not apply.” {This section is amended in tentative
reccrmendation. )
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Civil Cede Bection 250 provides that the marital privileges do
not apply in proceedings under the Uniform Civil Liability
for Support Act.

There are also a great nunber of code sections providing that
certain information ig confidential.

Amendrents and Repeals

Tiere were no objections to the amendments and repeals.
The staffl suggests that an additional deletion e made from
Secticn 2065 {pages 108-109 of the tentative recommendation}. The

revised recommendation should state:

Section 2065 should be revised to read:

2065. A witness must ansver guestions legal and pertinent
to the matter in issue, though his answer may establish a claim
against himself. {;-but-ke-peed-not-give-gp-sngver-whish-will
have-a-tendency-to-gubjeet-hin-ta-puniskrnent -for-a-~-foloryy-ReF
resd-he-give-an-ansver-whieh-will-have-a-diraeet-tendensy-teo-degrade
hig-pharaeber;-dntegs-2E-be-se-she-very-faes-2R-265uey ~6F-58-a~Fa0%
Ewen-whiek-the-fast-in-iseue-wentd-be-presuned.--0ut ] A witness
must answer as to the fact of his previous conviciion for a felony
unless he has previocusly received a full and unconcitional pardeon,
ased upon a certificate of rehzbilitetion.

R 1The.delete§‘1gnguage're;atiﬁg.to en ansver havinhg & tendency to
subject the person to punishmens for a felony is superseded by Rules
2l and Z25.

The language relating to an answer which would have & tendency
<o degrade his character alsc has been deleted. The meaning of this
language seems to be that whereas s witness must testify to non-

ircriminating but degrading matter which is relevant to the merits
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1
ct the case, nevertheless the witness is privileged to refuse to

westify to such matter when the matter is relevant only for the purpose
of Impeachment. However, such privilege seems to be largely--if not
ensirely--superflucus. Ccde of Civil Procedure Section 2051 provides
thaet a witness may not be impeached "by evidence of particular wrong-
ful acts.”" Manifestly, to the exient that the degrading matter
referred to in Section 2065 is "wrongful acts,” Section 2051 makes this
portion of Section Z065 unnecessary. (The "wrongful acts" rule of
Section 2051 would be continued in effect by Uniform Rule 22(d).)
loreover, since the witness is protected against impeachment by
evidence of "wrongful acts,” though relevant, and against matter which
is degrading but is irrelevant (as to which no special rule is needed),
there seems to be little, if any, scope left to the degrading-matter
privilege. For criticisms of this privilege, sec Wigmore §§ 984, 2215,

2255; McGovney, Self-Incriminating and Self-Disgracing Testimony, 5

Towa Lew Bull. 17k (1920). This privilege seems to be seldom invcked
in California opinions and, when invoked, 1t seems to be involved in
cases in which the evidence in cuestion could be excluded merely by

virtue of its irrelevancy, cor by virtue of Section 2051, or by virtue

of both. See, for example, the following cases: TPeople v. T. Wah Hing,

15 Cal. App. 195, 203 (191l)(abortion; prosecuting witness asked on

cross-examination who was father of child. Held, immaterisl--and, if

lClark v. Reese, 35 Cal. 89 (1869) (breach of promise to marry; defense
that plaintiff had immcral relations with X; held X must answer to such
relations, though answer degrading); San Chez v. Superior Cowrt, 153
Cal. App.2d 162 {1957)(separate maintenance on ground of cruelty;
cefendant required to answer as <o crueliy, albeit degrading).




asked to degrade, "equally inadmissible"); People v. Fang Chung,

5 Cal. App. 587 (1507)(defendant's witness in statutory rape case

asked whether witness was seller of lottery ticiiets and operator of
poker geme, Held, improper, inter alia on ground of Scection 2065.
Iote, however, the additlonal grounds for exclusion; viz. immateriality
and Section 2051. Thus, Scction 2065 was not at all necessary for

the decision); People v. ‘latson, 46 C.2d 818 (1¢56)(homicide; cross-

examination as to defendant's efforts to evade military service.
Held, irrelevant and viclative of Section 2065). Hence, this portion
of Section 2065 is superfluous now; it would likevwise be superfluous
under the Uniform Rules.

The matters covered by the remaining portions of Section 2065
are covered by Ruleé 7{1), 21 and 22 of the Uniform Rules. The repeal
of the remaining portions of Section 2065 will be considered in the

centative reccmmendstions relating to the pertinent URE rules.

The staff believes that the privileges recommendation is the best
place to recommend deletion of the "degmrading matter" privilege.

Respectfully submitted,

John H. DeMoully
rxecutive Secretary
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Memo. 63-57

EXHIBIT I

HELLF¥R, EHRMAN, TTHITE & MC AULIFFE
Attorneys
14 Montgomery Street - San Francisco

September 20, 1963

John H. DeMoully, Secretary
California Law Revision Commission
Stenford University

Btanford, California

RE: Committee to Consider Uniform Rules
of BEyvidence

Dear Mr. DeMoully:

The Northern Section of the Committee to Ccnsider Uniform
Rules of Evidence met on September 18 and 19 of 1963 to consider
the privilege rules. Ncthing was considered except the changes
which have been made by the Law Revision Commission since our last

study.

It is the opinion of the Northern Section that the Law Revision
Commission has done an excellent job in bringing correlation to the
varlous rules, a factor which was lacking before. Although in some
Places it appeared to the Nerthern Section thal some of the changes
and additions were over-produced, nevertheless, subject to those
reservations which were made in our last report and which have not
been adcpted by the Law Revision Commission, and subject to the
cbservation which will next hereinafter be made, the Northern Section
approves the changes and additions.

The exception hereinbefore noted is with respect to section
2(h) of Rule 28. This provides an exception to the marital priv-
ilege if the person from whom disclosure of the communication is
sought obtained his knowledge of the communication with the know-
ledge or consent of one of the spouses. It appears to the Northern
Section that this provision is in conflict with section 2 of Rule 37.

olncerely yours,
s/
Lawrence C. Baker, Chalrman

Committee to Consider Uniform
RBules of Evidence




Law Offices

NEWELL % CHESTER
650 South Grand Avenue - Suite 500
Los Angeles 17, Californis

Madison 9-1231

December 4, 1963

California Iaw Revision Commisaion
School of Iaw

Stanford University

Stanford, California

Attention: Mr. John H. DeMoully
Gentlemen:

The Southern Section of the Committee to Consider Uniform Rules
of Evidence met on October 28, 1963, and on November 19, 1963, to con-
glder certain suggeetions regarding the question of privileges and the
guestion of suthentication.

1. Privileges:

Mr. Mark P. Robinson asked permission to write a separ-
ate letter concerning Rule 23.5, Privilege Not to Testify Against Spoure.
and Rule 28, Maritsl Privilege for Confidentisl Commuwnications. His
letter is attached hereto. Mr. Robinson's suggestions were further
considered by the Commitiee. Regerding Rule 23.5, Privilege Not to
Testify Against Spouse, the Committee disapproves of the proposed rule
and felt that no case was made for changing the present California law.

2, Rule 28, Marital Privilege for Confidential Commmnicstions:

Mr. Robert Henigson favored the change proposed by the
Commission. Mr. Philip F. Westbrook, Jr., felt that the proposed
Rule 28 was a sound one but he would limit the exception if the com-
munication is made in whole or in part "to aid . . . anyone . . . to
commit « . . or to plan to commit . . . a crime." However, he would
not eliminete the privilege where the communication was made to per-
petrate or planned to perpetrate a fraud. As a matter of fact, the
entire Committee felt, since California recognizes a negligent mis-
representaticn under the conecept of fraud, as well as wvarious kinde
of constructive frauds, the proposed language poses Berious questions
of definition and construction.

Members Robinson and Newell felt that subsection (a)
of subdivision 2 should be eliminated entirely.

-




California Iaw Revision Commission
December 4, 1963
Page 2

In short, the Southern Section wvae in considerable
disagreement regarding Rule 28, subdivision 2, subsection (a).

3. Authentication:

fomitted]

Very truly yours,

Robert M. Newell, Vice-Chalrman

State Rar Committee on

Uniform Bules of Evidence
RMN:em

Enc.




Law Offices
VAUGHAN, BRANDLIN, ROBINSCK & ROEMER

J.J. Brandlin

J.R. Vaughan
Mark P. Robinson Equitable Life Assurance Bldg.
Walter R. Trinkaus 411 West Fifth Street
Richard Y. Roemer los Angeles 13, California
James H. Lyons Modison 6-U4451

Hugh E. McColgan
Joseph F. Hamyi
Pat B. Trapp
John C. Atchley
William . Falkenhainer November &, 1963

California Iaw Revision Commission
School of law

Stanford University

Stanford, California

Attenticon: Mr. John H. DeMoully
Gentlemen:

The Chairman of the Southern Secticn of the Committee to Consider
Uniform Rules of Evidence has kindly permitted the undersigned to write
this separate comment on one of the proposed recommendations relating
to the Uniform Rules of Evidence, Article V, Privileges.

Thie letter does not purport to represent the views of any other
members of the Southern Section.

Rule 23.5 Privilege Not to Testigz- Against Spouse.

In general, the undersigned belileves that the commisaion has recom-
mended worthy changes to the URE a8 they epply to this subject matter.
However, the undersigned is in disasgreement with certain of the tenta-
tive recommendations.

Under this section as tentatively recommended the privilege willi
belong only to the testifying spouse. This 1s contrary to the present
Califernia law set forth in Section 1322 of the Penal Code which gives
the privilege to both spouses. The rationale offered for this change
states that a "party spouse" would be under congiderable "temptation"
to claim the privilege even where the marriage were already hopelessly
disrupted. As an illustration of the prcblem the case of People v. Ward,
50 €. 24 702, is cited. A reading of People v. Ward discloses that this
cage was not concerned in any way with the privilege under consideration.
The entire discussion in People v. Ward is concerned with the question
of "ex post facto" operation of Section 190.) of the Penal Code which
permits the Jury to decide application of death penalties.

“Ya
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As far as the facts of the Ward chse are concerned the husband
would not have been able to prevent the testimony of his wife under
the present Section 1322 of the Penal Code for the reason that under
that section there is no privilege where: a crime has been committed
by one spouse against the other, in cases of criminal violence by one
against the other, or upon the child of one by the other, all of which
are involved in the Ward case.

The whole concept of privilege is a balancing of social conven=-
iences. Over the centuries society has come to¢ the conelusion that
certain relationships are to be encouraged and protected and that
the search for justice or truth must be tempered where that policy
comes into conflict with some other important policy. What soclety,
as a vhole, has learned over & long period of time should herdly be
the subject of emasculstive surgery by & small group such as the legal
profession under the guise of "advising" soclety as to principles of
law.

Indeed, the rationale given in the comment on URE Rule 23.5 in-
dicates that the privilege "not to be called as a witness" is necess-
ary to avoid the "prejudicial" effect, for example, of the prosecution
calling the defendant's wife as B witness, thus forcing her to object
before the jury. Under the present proposal & prosecutor could call
a willing witness spouse to the stand to testify asainst the defend-
ant spouse and force the defendant spouse to claim the privilege existing
under ‘Rule 28 againat revealing marital confidential communicaticns.
Certainly that situation 1e not less prejudicial in effect.

It is respectfully submitted that Rule 23,5, subsection 2, be
amended to grant the privilege to both spouses subject to the ex-
ceptions listed in subdivision No. 1.

It is further respectfully suggested that Rule 23.5, subdi-
vision 1, subsection (c¢) be amended to grant a privilege to the
testifying spouse (onlz) except where there has been a crime against
the child of either. The reason for this suggestion is that there
may be instances, especlally in minor crimes, where the witnese
spouse may wish to overlook offenses ageinst him, or her, in order
to preserve the marital relationship. At the very least, the word
"erime" should be changed to apply only to felony cases. Under the
present proposal the prosecution could require the witness spouse
to testify against the defendant spouse on any silly little misde-
mesnor committed against a third person while in the course of com-
mitting a "technlcal crime" egainst the witness spouse.




California Iaw Revision Commission
Rovember Y4, 1963
Fage Three

Rule 28, Marital Privilege for Confidential Commnications.

Rule 28, subdivision 2, subsection {a) as amended by the tenta-
tive recommendation, states that there is no privilege for confiden-
tial communications 1f the commmnication is made, in whole or in
part, "toaid . . . anyone . . . to commit . . . or to plan to
commit . . . & crime or to perpetrate . . . or plan . . . to perpe-
trate . . . a fraud."

This, as admitted by the comment under Rule 28, changes the
existing California rule which does not recognize such an exception
to the privilege. The "wisdom of nges" is then brushed aside with
one sentence, as follows: '"The exception as revised does not seem
80 broad that it would impeir the values that the privilege was
created to preserve, and in many cases the evidence which would be
admissible under this exception will be vital in order to do Jus-~
tice between the parties to a lawsuit." *

If the whole purpose of the privilege is to protect and pre-
serve the marriage relationship and to encourage free and open
cormunication between spouses, even though the privilege may con-
flict with the policy of seeking the "truth", then it appears to
be begging the guestion to say. that evidence of a commnication
which wvas made in part to aid i . . in committing . . . a crime
+ » « Or . . . perpetrating . i . 82 fraund . . . will be . . .,
vital . . . 1n order to do justice". Indeed it is difficult to
imagine many situations where a spouse would be called upon to
testify to & commnication which was relevant to & criminal pro-
ceeding unless the communication was made in part to "aid" in the
commission of a crime.

In short, the present proposed recommendation would make the
privilege, in a criminal case, pretty much illusory.

It is respectfully suggested thet subsection (&)} of sub-
division 2 be eliminated in its entirety.

Yours very truly,

Mark P. Robinson

MPR:fp

*( Bmphasis Ours)




Memo. 63~
351 EXFIEIT II

UNIVERSITY OF CALIFORNIA

SCHOOL OF LAW (BOALT HALL)
BERXELEY L. CALIFORNIA

October 8, 1963

John H. DeMoully, Esq.

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, Californis

Dear John:

I have reviewed the draft of the Commissions' tentative
recommendation for a statute defining the psyciaotherapist-patient
privilege. I am strongly in favor of the establishment of sueh
& privilege and in asgreement with the objectives of the draft.

I have serious reservations, however, about the wisdom of
including psychologists within the privilege. The fact that they
nov have about as broad e privilege as the lair has ever recognized
is a pure accident resulting from the faet that no one ever read
the statute licensing psycholozists all the way through.

Accordingly, I would like to see Sec. {1){e) amended to limit
the privilege to the psychologist only when he is examining or
btreating a patient while under the direction of a psychiatrist.

Similarly, I think it unwise to embrace within the meaning
"psychotherapist" any practitioner of medicine, I think the
definition ought to be limited to those doetors of medicine who
are certificated to practice psychiatry.

As to part (%)(j) it seems to me that the wording should be
improved. Rather than providing "as to evidence offered by the
defendant in & criminal action or proceeding” it would be better
to provide that the privilege did not exist in any case in which
the defendant has raised any issue concerning his mental capacity
or condition. Otherwise I think the draft will accamplish your
objectives.

Cordially yours,
s/

Arthur H. Sherry
Frofessor of Law

and Criminology

AHS: jh
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o. Victor Monke, ph. L., M.D.
Suite 303. 9400 Brignton Way

October 28, 1963

Mr. John H. DeMoully

Executive Secretary

Californiz Law Revision Commission
School. of lew

Stanford, California

Dear Mr. DeMoulily:

In answer to your letter of September 230, 1963, regarding the proposals
on "uniform rules of evidence," I submit the following:

1} I have had opportunity to read only pages 57 to 64 as they apply to
the psychotherapist-pacient relationship.

2) In general, I am 1n favor of Rvle 27.5 as presented.

3) Under parsgraph 1D1, I wonder why you meke reference to & person
authorized to practlce medicine in any state or nation. Why is it nct
sufficient to specify a physician licensed in the State of California?

I suppose you may have had in mind that persons from other states may

be asked to testify in California. T think in some other aspects of
medicine, at least with regard to licensure, the 3oard of Medical Examiners
does not recognize the right of anyone to practice in California though

he may have been licensed elsewhere,

4) Nothing is said about the matter of hospital records. I would gather
that a psychiatrist’s initial interview, initial examination, and progress
noetes would come under this heading of privilege and would, therefore,

not be subpoenable. This is a very Important point gince in a good,
modern paychlatric hospitel, the chart should be a "workbook" via which
the doctor and inpatient staff waintain a daily communication. In this
sense the chart is something more than a document in which one may write
obtusely so as to reveal nothing and yet meet the reguirement of accred-
itation by medical boards of accreditation. Currently medical records
are being dominated by insurance comwpanies and courts to the end that it
is often guite difficult to write in them the actual facts of the situ-
ation regarding a patient's health. It would be a great help to have this
item clearly steted.

5} On page 62 it would certainly salve the feelings of the psychiastrists
if, in your first line at the top of the page, you were to write "psycho-
therapist is defined as any medical doctor or a certified psychologist'.
There are still many psychiatrists who 4o not belleve that the certified
psychologists are adequately trained for therapy. That the ppychologists
80 asserted; ard s0 proceeded to get & bill stating that they were, is an
ecknowledged fact of legal history. Many physicians still would claim
that the practice cf psychotherapy is a medical function and that if
psychologists were to be B0 certified they should have been certified under

wle



the medlical practices act as ancillaries to the medical profession, even
as physiotherapists and nurses are. I do not want to open up an o0ld
issue here, hut the sentence reads as though the "medical doctor” was
the "Johnny-come-lately."

6) Contrariwise, the sentence somewhat lower, referring to the indistinct
line between organic and psychosomatlc illness is & point very well tzken
and is, in fact, the wvery basis on which meny physician~psychiatrists think
thet the academically-trained certified psychologist is not equipped to do
peychotherapy outeide active asscciation with the medical profession and
which has active responsibility of a physician.

I appreciate the effort and understanding which went into the writing of
this Rule 27.5. I wish the legal languasge was ag understandable as the
commentary! I hope that enough forces can be marshaled to place it into
law in the very near future.

Sincerely yours,

J. Victor Monke, M.D.

.
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EXEIBIT IV

E. F. GALIONI, M.D.
SACRAMENTO, CALIFORNIA

November k, 1963

Mr. John H. DeMoully, Executive Secretary
Californis Iaw Revision Commission
School of Law

Stanford University

Stanford, California

Dear Mr. DeMoully:

I have revieved the preliminary draft of A Tentative Recommendation
Relating to the Uniform Rules of Evidence which you so kindly forwarded
to me on Seplember 30, particularly as 1t applies to Rule 27 and 27.5.

I believe the Commission hes made an excellent start in attempting to
resolve a rather difficult and complex problem as it relates to privileges
of patlents in their confidential commnications as they relate to health.
I have the following commente to make on the content:

1. As you point out in your letter of tranemittal, the privilege in the
peychotherapist-patient section 1s somewhat bromder than thet in &
ratient-physician section. The major difference is the application
of the privilege in criminal actions. Despite the Conmission’s

. attempt to clarify the reason for this difference I belleve that
the question will be raised as to why the physiclan-patient privilege
could not be extended to cover criminal action as well.

2. I believe the extention of the privilege to include the licenses from
other states or mations, or when the patient believes the person to
be & bonafide psychotherapist, as defined in the section, is a desir-
eble measure for the protection of the patient.

3. The section on psychotherapist-patient privilege may well contain
the crux of controversy in the proposed reccmmendation. It certainly
goes a long way toward providing similar privileges to both physicians
and psychologists providing psychotherapy, and does resolve the problem
of the psychologist now functioning under the attorney-client privilege.
On the other hand, questions may be raised sbout why should this be
limited to psychologists only. Such facilities as Family Service
Agencles, etc., with well trained psychiatric social workers provide
ing cagevork and counselling, would have similar confidential materisl
presented to them in the course of their services. From your recom-
mendations these pecple would not have such & privilege and would not
be able to hold similar intimete material in confidence. However, if
this were extended beyond present limitatione serious problems would
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arise in determining who would be entitled to such privileges. Groups
of persons pray be listed ad infinitum and the whole intent of the rule
might break down. I belleve as time goes on there will be effort by
many groups (a) to utilize this section for the purposes of obtaining
the patient-psychotherapist privilege of confidentiality and (b) to
utilize this section to obtain an indirect recognition of thelr prac-
ticing psychotherapy whether they are actually doing so or not.

In the course of the practice of a psychiastrist there are times when
he is confronted with the authorization by the patient to release
information that would be to the patient's own detriment. This would
be particularly true if the patient were suffering from a severe
peychotic disorder that would not allow him to act in his own best
interests. According to the Commission's recommendations, should such
an individual give consent for the psychiatrist to provide informaticn
to the court, the psychiatrist would have no alternative other than
to comply even though it might be detrimental to the patient in the
long run. This seems to be similar to the stand taken by the Northern
California Psychiatric Society. I'm sure this is a difficult point to
deal with in a legal sense, since it involves the discretion of the
vperson holding the information as to when to testify and when not to
testify in keeping with the best Interest of the patient. However,
this is a matter that should be further considered by the Commission.

A rather technical guestion relates to the exception of the privilege
when the psychotherapist has been appointed by the court. As indicated
in the text of the draft, when the psychotherapist is appointed by the
court it ie most often for the purpose of having the psychotherapist
testify concerning his conclusions as to the patient's condition. There
iz however one notable exception to this. This occurs when, as & ccn-
dition of probation, an individual is required to undergo psychotherapy.
Although this is not a desirable practice and interferes to some degree
with the psychotherapeutic process, it does occur in actual practice
and must be considered as & practical problem involving this parti-
cular section. If the psychotherapist has no privilege of confidential
commnication when psychotherapy is a condition of probation, the
effectiveness of psychotherapy would be even more drastically hampered.
It is quite possible that psychotherapy as a condition of probation may
not come under this section. However, some clarification might be
desirable.

I feel this is a strong beginning in ettempting to clarify many of the
probvlems that exist in the physician-patient and psychotherapist-patient
relationship. As I pointed out above, I belleve there are still some
problems that have not been completely resolved by the proposed draft and
I belleve that further studies in these areas would certainly be quite
fruitful. I will contimue to be interested in further progress that you
meke relating to these sections of the uniform rules of evidence.

Yours sincerely,

E. F. Galioni, M.D.

-
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C

COUNTY OF SANTA CLARA

County Counsel - Spencer M. Uilliams

November 7, 1963

Californla Law Revision Commission
School of Lsw

Stanford University

Stanford, California

Attn: Herman F. Selvin, Chairman

Re: Comments on the Proposed Amendments to the
Rules of Bvidence Concerning Privileges

Gentlemen:

Enclosed herewith sre the comments which I have made in
coonectlon with the proposed revisions concerning the rules of
evidence concerning privileges.

The opinions expressed herein are purely personal and do
not necessarily refleet the opinions of the County Coumnsel or
the combined opinions of the officers of the County Counsel's
Office of the County of BSanta Clara.

Yours very truly;
SPENCER M. WILLIAMS

County Counsel

by S/R. P. McNamee
Robert P. McNamee
Deputy County Counsel
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Comments on the Tentative Recommendations

Relative to the Uniform Rules of Evidence-

Privileges - FProposed by the California
Law Revision Conmmuission

Although some of the comments contained in this paper repeat those
made by the Law Revision Commission, such repetition is made only to create
a frame of reference for additicnal comments not made by the Commission.

Generally, the Coammission proposes to extend the privileges set forth
in its recommendaticns to all proceedings where sworn testimony is taken,
whether criminsl, civil, administrative or legislative. In some instances
the rules fail to achieve such extensions.

Since the establishment of a privilege is an exception to the general
policy that commands testimony from anybody able to shed truth on the
matiter before the tribunal, a privilege is established because of a more
important higher policy. Thus, in crder to justify & privilege, it musi
be necessary to consider the policy argument which places it on a higher
scale of values and, also, whether the procedure for claiming the
privilege preserves the subject matter protected by the privilege. In
most of the cases, the privilege relates to communications deemed
desirable to protect in order to encourzge disclosure in certain
relationships, etc., e.g., Attorney-Clients, Doctors-Patients, Husbands-
Wife, Priest-Penitent. These privileges protect the informetion disclosed.
Another type of privilege protects not the information contained in com-
munications but the identity of the informant. This type of privilege is
exemplified when the police officer witness is allowed to refuse to
reveal the nsme of an informer, or when a newspaper man is permitted to

keep secret the names of informants who have given him news storiles.

-1~




The policy behind these latier privileges is to promote the disclosure

of information where the publie interest is concerned. On the other hand,
it opens the way for harmful, untruthful disclosures to the detriment of
possibly innocent third persons who are denied the right of confrontation
of their accusers. Balancing one policy against another, it is suggested
that the right of a person to be confronted by his accuser is more
important than promoting disclosures.

Another justification for a privilege is found in the privilege
against self-incrimination which is grounded--not on protecting
communications~-~-but on the constitutionally expressed belief that in a
democratic scelety, it 1s repugnant to compel a perscn to incriminate
himself and that the sbsence of such constitutional right might promote
brutal and reprehensible police measures. As a means of achieving the
privilege against self-incrimination, the proposed rules not only give
an individual & right not to be compelled to give testimony when he might
incriminate himself, but alsc protect a defendant in a criminal case by
refusing tc permit his being called to testify. It is suggested, however,
that if the privilege is to be given its fullest coverage, itdhould not be
restricted to criminal actions. There are many types of actions in whieh
a person 1s in the position of a defendant in & criminal case. In some
actions, the decisicn of the Board or Tribunal conducting the proceedings
will have a more punitive effect than many punishments awarded in criminal
actions. Specifically, proceedings before a governmental administrative
agency, such as a Contractor's Licensing Board, Real Lstate Board or State
Bar Proceedings, where the result might be the suspension, or cancellation

of an individual licenses 1s much more punitive than the punishment which
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might be meted out in eriminal proceedings. The privilege not to be
called as a witness could be extended to apply in such proceedings.
Similarly, the privilege afforded a witness not to give testimony
where it would be self-incriminating is applicable only vhen the matter
constitutes an element of & crime azainst the State of California or the
United States. It is suggested, again, that in addiiion to the emphasis
on criminal ection, the privilege could be extended %o inclufe matters
vhich would violate regulations of an administrative agency and which
could result in punitive action by thet agency. It is submitted that
in the establishment of the privilege, it is inconsistent to glve
regulative agencies more leeway and nower than the courts of law,
particular’y, in view ¢f thepmitive effect of many of their decisions.
In connection with the privilege not to testify against a spouse,
the proposed rwle establlishes two privileges: the privilege not to be

called to testify against a spouse and & privilege not to testify agsiacc

a spouse. The privilege not to ve called, applies cnly in criminal
actions. For the fullest protecticn, this privilege shcould be extendad
to include cther types of non-judicial proceedings for the same reasons
mentioned 1In comments pertaining to the privilege against self-
incrimination. Now, apparently, the privilege not to be called to
testify can be claimed by either spouse, so tist in & criminal proceeding;
+he husband, as defendant, may claim the privilege, and if he doesn't
claim it the wife, as a witness, mey do sc. The proposed rules recommend.
however, that the privilege not to testify, however, be changed so that
the privilege may be claimed only by the person who is called a witness.

For example, in a non-criminal proceeding, the wife is called to the
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stand to testlfy against the husband. ©She may claim the privilege and
not testify, if she elects to do so. On the other hand if she desires,
she may not claim the privilege and proceed to testify. The husband as
a party defendant, or an interested party in the proceedings, will have
no right tc claim the privilege and stop the testimony. The reason for
this recommended change is thet although the privilege is designed to
protect the marrisge relationship, if the marriage is disrupted the pur-
pose for establishing the privilege no longer exists. This recommended
change is based upon the assumption that the determination of the dig-
rupted marriage can be or should be allowed to be made by only one of
the individuals to the marriage, i. e., the witness. The parties to the
marriage, however, may teke different views as to vhether the marriage 1s
disrupted., If the reason for the recommended change is correcs, it is
not reflected in the present attitwle towards divorce law, which still
requires an adverssxy proceeding, affords a party an opportunity to con-
test the divorce and to preserve the marriage status, plus, in some loca-
tions, presents the opportunity to have marriasge difficulties referred
to & conciliation commissioner. Moreover, society seems to be shifting
towards devices (private and public) for exemining into the marital
fficulties and to take such actions as will preserve the marriage,
particularly, where there are children involved. Marriage counseling
clinics, soeial worker, clinical psychologlsts ané psychiatrists are all
involved in exsmining into distressed marriages. Thus, the placing of
the decision as to whether the marriage‘is disrupted on the shoulders
of the witness ignores the attitude of the other spouse, and, moreover,

is not in keeping with the preveiling atiitude of the law and socletly
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towards handling impsired marriages,

The Attorney-Client Privilege makes it clear that communications
fron client to lawyer and lawyer to client are to e protected. It is
felt that under this privilege, it would be an appropriate vime to dis-
cuss the privilege in connection with pre-trial discovery proceedings and
would be an appropriate place to include any desired changes in the law
concerning the attorneys work product. The subject of attorney-client
privilege and work product are closely related and the desirability of
including rules protecting attornevs work products with rules protecting
attorney-client privileges should be ccnsidered.

The proposed rules and comments make it clear the lawyer-client
privilege is extended to include governmental agencies. This is very
impcrtant in view of the Brown Act restrictions on private meetings of
public elected bodies. Perhaps, & separate provision specifically setting
out the right of the governing bodies of public entities to confer with
their atbtorney on legal matters should be done in this section.

The proposed rules state the privilege is that of the eclient, but
they make it mandastory that an attorney claim the privilege on behalf of
the client in those situations where the client is notv present and the
attorney is present. This is very good and this Guty should be extended
to other relationships such as Doctor~FPatient, Psychotherapist~Patient,
etc. The proposed rules leave oﬁen the guestion of commmication; written
or oral, between an attorney and a hired specialist vho alds the attorney
in litigation or advice. For example, it is clear that comunicatlons to
the lawyer's secretary or through an interpreter are protected. It is

not clear that if the attorney should hire an expert for technical infor-
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macvion, such as an engineer, accountant, chemist, physicien, ete., the
coummunication made by the client Lo the expert and transmitted to the
atiorney or communications between the attorney and experts are covered.
Since those types of cammunications at some point merge into the work
rroduct, whicih has been previously mentioned, and since, under existing
law, these are the problems most acubte to the practitioner, study and
analysis of this point by the Law Revision Commission would seem appropriate.
The proposed privilege between the Pschotherapist and Patient is ex-
tended to include psychiatrist, psychologist, physician and patient andé
this seems very advisable. The exceptions to this privilege might be
examined again to Jjudge their advisibility. Rule 25 {ha) makes an excep-
tion il the services of a psychotherapist were souglhit 1o aid anyone *o
cormdt or plan to commit & crime or tort or to avoid detection after the
commission of a crime or tort. T is hard %o see how the services of a
psychotherapist would aid in the commission or plan to commit a crime or
tort, unless he were a conspirator, but it is easy to see that the dis-
cussion of such matters could be a freguent and natuwral result of suéh
relationship - just as in a priest-penitent relationship. It is even more
clear that because of guilt feelings, disclosure of past crimes or torts
would naturally flow from such relstionships. Beecause disclosures of
crimes and torts are to be expected in this relationship, the exception
locks broad enmough to do awsy with the privilege. t might be better to
rephrase the section, making it clear the psychotherapist can not use the
relationship as & means of conspiring to comait crimes or torts. Similarly,
exception 4 makes an exception where the psychotherapist obtains informa-

tion he is required to report to public officers of recoréd in a public
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place. It is not clear whether the privilege would be subject to such
record keeping requirements that bodies other than the State Legislature
misls impose. For example, could & city pass an ordinance reguiring all
psychotherapists to report to the police department the identity of all
individuals who during treatment have admitted the existing use of nar-
cotics or abnormal behavior. If local ordinances requiring this could be
adopted and were enforceable, the privilege is as strong as papier-mache®.

One other aspect of the communications involved in the Psychothera-
pist-Patient relationship should be examined and considered by the Cam-
rission. In privete clinies and public clinics, hospitals and mental
institutions, the utilization of services of speclalized lay persons is
a standerd procedure. Psychiatric social workers teke case histories,
hold interviews, participate in group conferences concerning the patient
under the supervision ¢f a clinical psychologist or psychiatrist who seer
the patient infrequently. How far are communications between these assist-
ants and the patient and the attendant records to be protected? Will the
fact thet the hospital is a public hospital, Coumty or State, affect the
availavility of such records?

The privilege afforded the Physician-Patient relationship is very
weak. It is not clear whether the communications from the doctor to the
petient are privileged as they are in the case of lawyer-client. The
several exceptions, as a practical matter, make the privilege non-existent.
Moreover, full protection to the patient requires analysis of the protec-
tion afforded hospital recordé. Ehese records are not privileged at this
time. In many instances, the treatment given a patient and, thus, the

nature of his camplaint, operation, etc., has been cbtained by examining
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hospital records. As an exawple, nroposed legisiation permitting abortion
in cases of conception resulting from rape or incect has now been proposed.
Assuing this type of eoperation were legal, the availability of hospitsl
records in many cases, would result in disclosures vhich might be seriously
opposed by the indivicdual. One way of avoiding this would be for a doc-
tor o perform such orerations in the privacy of his office. This, how-
ever; is not desirable since it causes a patient 4o accept less satisfac-
tory medical facilities in order to preserve secrecy. I the patient-
physician privilege is worth creating, it deegerves bhetier treatment than -
that given in the proposed rules. Under the proposed rules, the patient
may be mislead or deluded into thinking his communicatlons to and from

his doctor are privileged. UWhereas, the many exceptions plus availabil-
ity of the hospital records will male this a delusion in many Instances.
Moreover, the proposed rules do not show that careful consideration was
given to more advanced and modern forms of medical treatment now prachiced
in many localities. For example, who is a doctor or physician under the
proposed rules? In a clindc of doclors is the comnmication to or infor-
maticn obtained by laboratory techuniclans who take an X-ray, urine ansly-
sisg, blood sample or medical history to be protected? In many aspects the
modern physiclian practices in a mammer thai poses preoblemsg very similar

to the ones posed in the attorneys work product sitvations. Again, vhat
of the situation when the patient contracts for the services of a group

of doctor-specialists like those employed by the Kalser Foundation Medi-
cal Center. Are the camminications to any doctor assigned him privileged?
Are the records cf the fcundation and treatments given t¢ him to be privi-

leped? Similarly, are patients of a county hospiltal or state hospital who
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are assigned to a resident staff doctor, without choice on the part of the
patient, to be afforded the privilege? Are other governmental agencies
such as the police, law enforcement officials, publilc healih officials,
officials responsible for preparing budgets, ordering supplies or other
duties in connecticn with govermmental sdministration o have access to
such records? Since such records are kept by a public body, are they pub-
lic records? These situations are present and acubte and have important
bearings on the question of the Patient-Physician relationship and merit
further careful inguiry by the commission.

Time has not permitted an analyslis of the provisions concerning
privileges for the-marital communications, Priest-Penitent relationship,
Religious Belief, Pclitlcal Votes, Trade Secrets, or Secrets of State,
Communlcations to Grand Juries, or Identity of Informers.

Rule 37 subdivision [2) covering the waiver of privilege protects
the communication privileged as to two parties, e.g., marital communica.
ticn where the privilege has been waived or disclosed by one of the hold-
ers. For example in a disciplinary proceeding before a2 locsl administra-
tive committee of the State Bar Association, I, an investigator, states
that ', the divorced wife of H., the attorney being investigated, told T
that on New Years FEve, 1965, *that H told her he was going to raise the
bonuses paid to Mr. A & Mr. B because they had done such a good Job in
chasing ambulances for him in 1964, Under the waiver clause, H could
8till claim the privilege. This seems desirable and parvicularly appro-
priate in view of the freedom with which hearsay evidence mey be admitted
in non-judicial proceedings.

The proposal to broaden the language for the ocfficial information
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privilege dces not seem wise. As proposed, any official of any public
body, City Planning Commission, City Council, regulatory agency, school
district cor other govermmental entity may refuse to pgive information where
the disclosure is against public interest. Considering tihe number of
cities, counties and specilal disvwricts, there probably are thousands of
adwinistrative proceedings, which will never be reviewed by & Judge in a
court-of-law. In such proceedings mahy public ewmployees may adopt the
position that the detailing of certaln informaticn wrould be against the
puolic interest. As drafted, this extension seems too broad and too im-
portant to be made casually. Perhaps, the policy behind the extension
sbould be re-sxamined or, if not, at lesst more definitive lines of guid-
ance adopted than the broad sweep comprehended by the term "public
interest”.

Although the proposed rules attempt>to protect the rights of privil-
ege holders by allowing a judge to claim the privilese where the holder
or holders of the privilege are absent, and prohibiting punishment for
contenpt in any non-judicial proceeding where a party claims the privilege,
the greatest weakneegs of the proposed rules lies in its failure to protect
the privilege in out of court situations where the parties most Interested
are not present to claim the privilege.

For example, if a discharged secretary from a law office appears
before a local plarning hearing on a contact over proposed zoning, she
could be sworn and give testimeony concerning communications between an
attorney and & client-builder without either of the latter two Individuals
being aware of her being called to testify. Bimilarly, a retired employee

in a discovery deposition in a suit to which his feormer employer is not

e
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a. party may te asked guestions and give answers revealing trade secrets

of his former employer., Countless examples could be hypothicated vhere
none of the parties vitally interested in claiming the privilege are pres-
ent and, consecuently, the privilege vioclated. It would seem advisable
that the rules set up standards pariicularly applicable to vresiding offi-
cers in nom-judicial proceedings, where subpoenas may be issued or sworn
testimony taken, detailing the procedures to be followed vhere situaticns
arise involving privileges of persons not present nor represented. More-
over, the commission could explore the possibility of imposing a mandatory
duty on lawyers to refrain from viclating privileges belonging to absentee
parties in discovery proceedings and other non-judicial proceedings in
which a lawyer participates either as an advocate or as a member of the
decislon making body.

Another brosd area where furiher study should be made is the conflict
between the concept of privilege and that of records kept in fields of
public Tinanced services given to individuals. How far are the files and
records on an individual of public defenders, county hospitals, state
institutions, to be made accessible to the public? Are other governmental
agencies or employees such as lexr enforcement officials, welfare officials,
legislators, to have access to such records? Answers to these questions
are egsential when considering privileges and further consideration of
gucl: problems is merited.

Finally, the physicians, psychologists and lawyers in many locatlons
are tending to utilize the services of specialized persornel--lay and
professional. One law firm in Northern California openly acknowledges 1t

has an association with an outstanding medical authority for advice on
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persconal injury actions handled by it. Association between attorneys and
C.F.lus, Eagineers, Appraisers is becoting more common in different
specialties. The form of ¢linic practice engaged in by many physicilans,
psycehiatrists, psychologists and resuliing use of lay specialists has al-
ready been mentioned. This whole area is complex and many problems ﬁith
resard to commmications, definitions of what are caummunications, diagno-
sis and opinicns based on experience and research, the availability of
records or reports based in whole cor in part on information obtained from
cammnications and research uwndertaken as a result of communications
merit careful study.

The polieieg which have led w2 the establiskhment of privileges in our
law of evidence are generally deep rooted and have been popularly accepted
and understood. Generally, narrowing the scope of such privileges should
be av;ided. Rather, their extension into non-judicial proceedings should
be encouraged because the soundness of the policies which led to their
adaptation in courts of law are equally appiicable to non-judicial proceed-
ings. In those fields vhere & modern trend of specialized services per-
foraed by professional and lay personnel have supplanied the older person-
al individual to individusl relationship, proposed changes in the rules
of evidence should be proposed and 1ede only after actively publiclzing
the changes and soliciting and obtaining the comments of those individ-
uals, doctors, psychiatrists and lawyers, whose practice has adapted to

the trend and who are daily brought into contact with the problems
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involving privileges under modern practices for treatment or rendering

gervices to clients.

DATED: November 7, 1963

RPLI:bim
11/7/63

/s/ Robert P. licNamee

Diobert P. McNamee
Deputy County Counsel
County of Santa Clara
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Memo.

63-57 EXHIRIT VI

Office of
DISTRICT ATTCRNEY
Alameda County
Court House
Oakland 12, California
Eighgate 4-0507

ovember 1, 1963

Mr. Spencer Williams

County Counsel

Ccunty of Santa Clara

70 West Rosa Street, Civie Center
San Jose 10, California

Dear Sire

We have reviewed the proposed changes of the Law
Revision Commission as they relate to privileges in Article 5.
We are primarily concerned over the newly conceived psycho-
therapist-patient privilege. If adopted, this rule would
appear to prevent the prosecution from obtaining or presenting
psychiatric evidence of its own in any criminal proceeding.

Under Rule 27.5, the patient, as holder of the
privilege, may pravent any psychotherapist {as defined)} frem
disclosing any information, including that obtained by examin-
ation, from a patient who consults or submits tc an examinatior
for the purpose of securing a diagnosis or for treatment. If
is thus apparent that any diagnosis or admissicn of a defendant
which 1s opposed to the interest of the defendant may be kept
out of evidence unless the Court has appointed the psychiatrist.
There are many cases where psychiatric testimony is utilized
withcut the necessity of a plea which requires the appointment
of psychiatrists by the Court. The obvious, and most common,
situation is the typs of psychiatric testimony introduced
under the rule of Peo. v. Wells, 33 Cal. 2d 330, and Peo. v.
Gorshen, 51 Cal. 2d 716.

The only possible way, in this type of case, for the
prosecution to present psychiatric evidence which contradicts
the defense psychiatrist is by a prosecution-obtained expert
witness. Once thHe defendant is represented bty counsel, he can
refuse to cooperate in any examination whether the Court
appoeints a psychiatrist or not. In this county we routinely
obtain psychiatric examinations of suspects in homicide cases
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as a part of our investigation bhefore any charges are made.
If this privilege is adopted, we will not be able to use this
evidence for any purpose if the defendant chooses to prevent it.

The result will be that in every murder trial, the
defendant will be allowed to call psychiatrists to testify
as to his state of mind within the Wells-Gorshen concepts,
and the prosecution will not be able to rebut their testimony
even though it has such evidence available. The defendant
can obtain all the psychiatric reports by discovery and if he
doesn®t like the résults, he exercises his privilege. This
corpletely illogical and unfair advantage ir the truth-seeking
process can hardly be justified in the name of good medicine.

The same result would obtain in 288 trials where expert
evidence is offered under Peoc. v. Jones, 42 Cal. 2d 219.
Again, the defendant can arbitrarily prevent the introduction
of any psychiatric evidence contra to his vosition. In addition
to these situations, which are essentially rebuttal questions
from the prosscution standpoint, the new rule would keep out
other currently admissible evidence from the prosecution's
case in chief. The psychiatric evidence admitted as part of
the case in chief in Peo. v. Nash, 52 Cal. 23 36, as well as
that used in penalty phase prosecutions under Peral Code Sec.
190.1, e.g., Peo. v Bicklev, 57 Cal. 2d 782, wculd become in-
admissible whenever the defendant desired tc keep it out.

It should be readily apparent to anveone familiar with
erimingl trials that psychiatrists very frequently disagree in
their opinions. e have had murder trials where as many as
six psychiatrists testified on the question of legal sanity,
splitting on ves cr no, but having no agreement at all on the
diagnosis which supported the opinion, and as a sort of piece
de resistance, it turned out that all six Were wrong when
the defendant was given a physiolegical examination, includ-
ing an electro-encephalcgram, upcn reaching State Prison,

Even where the psychiatrists are court-appointed, it
is not at all uncemmon that the Court must appoint a tie-
breaker when the first two appointed disagrez. Suffice it to
say, psychiatry is not an exact science and we cannot permit
a situation where both sides are not permitted a full and fair
trial on such important issues.
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It should be observed that this rule gives the
defendant an absolute right to the introduction of ONLY ‘that
evidence supportive of his side. The defendant may obtain as
many psychiatric examinations as he wants and even though the
opinions obtained by himself are overwhelmingly opposed to
his position, the only opinion the jury may hear is the
favoragble one he selects. There are nc other situations where
the defendant may sc shop for an expert.

As to the court-appcinted situations, the problem is
not sc acute but is still a problem. In this instance, the
prosecution would be bound by the selection of the trial judge.
We have had a recent case where both court-appcinted psychia-
trists rendered opinions that the defendant charged with murder
was legally ihnsane, e had obtained an opinion contra to this
from a psychiatrist who had examined the defendant at the time
of his arrest: with this opinion we were able to obtain a
neurcological examinaticn of the defendant and demonstrate
effectively that the basis of the opiniors of the court-
aprointed psychiatrists was wrong. We cculd not expect such a
result if the privilege were in existence.

In accord with modern penology, some of our police
departments have psychiatrists available for all cases where 1t
is felt advisable. In such instances, 1t is obvious that the
psychiatrist is not going to treat the man he examines but
that the examination will be used to enable the department to
intelligently evaluate the suspect. The purpose is diggnosis
to assist the police, the prosecution, the courts, the defendant.
Ye can hardly expect a nolice department to obtain such informa-
tion if it cannot be used in court.

This privilege is nct the only proposal on the horizon
of psychiatry and the law. There is a good deal of talk of
deing away with the H'Naghten rule and replacing it with a
rule, yet unagreed upon, which will tremendously increase the
area of "legal insanity™, All of the proposed substitutes for
Mt*Naghten, place much more emphasis on mental state and augur
vast inereases 'in the use of psychiatric testimeny at trial.

A crimingl trial structure which has the broadest possible area
of relief from criminal sanctions and responsibility, based
upon psychiatric cpinion, and which simultaneously prevents

the People from obtaining psychiatric evidence 1s almoest
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inconceivable, and yet is precisely what California will
have if the currentlr proposed legislatior in these areas
is adopted.

The adoption of the privilege is apparently justified
by the Commissior by Yseveral reports indicsting that persons
in need of treatment gometimes refuse such treatment from
psvchiatrists bedause the confidentiality of their communica-
tions cannot be Hssured under present law'. Initially, one
may wonder by what mystic process these persons who protected
the confidentiality of thelr ccmmunications were also diagnosed
as being in need of treatment. In any event, it is apparent
that the Commission is talking about that rapport which the
psychiitrist says he needs for tregtment. The need in the

riminal trial is mot treatmental but rather, diagnostic.
Surely the ps¥chiatrist will not maintain that he cannot
accurately diaghiose mental illness within the definitions of
law unless he has the peculiar rapport supposed tc be chtained
by corifidentialitv. Iven the Commission recognizes the
accuracy of his diagnosis where it operates to acquit.

Rule 27.5, (3) (J). But apparently, confidentiality is more
important than truth where the man who talked to the psychia-
trist stands trial himself,

In summary, this proposed privilege would be extremely
unfair td the prosecution, and the concept of a fair trial,
without any substantial medical justification.

We would also raise a question gs to Rule 34 and Rule 36
as they apply to official information and the identity of
informants. It appears that these rules wolld penalize the
State in each instance that the privilege was validly exercised.
The effect is to destroy the utility of the privilege. 1In
essence, it appears that the Rules amount to a codlification
of the rule in Priestlv v. Superior Court, 50 Cal. 24 812.

There is, of course, oroposed legislation pending which would
operate to relieve some of the burdens imposed on the prosecution
by Priestlv. The provosed Rules will enact and broaden Priestly,
if anything.

The Commission incicates that the current California law
already imposes this penaity on the State when they claim the
privilege. This is not true, at least in one inportant instance.
In People v. ¥Keener, 55 Cal.Z2nd 714, a search warrant was
obtained based on an aiffidavit reciting information from an
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unnaned reliable informart. The prosscution was allowed
to claim the privilese without having the search warrant
thrown out. It Would anpear that under Rule 36 either at
the time of issuvance of the warrant by the judge or during
a proceeding under Penal Code Secs. 1539 and 1540, if the
People claim the privilege the search warrant wculd be
thrown out, In this respect, then, Rule 36 would reverse
current California law,

The Comriission proposal in reference to the Attorney-
Client privilege also appears to cut back on the developing area
of discovery by the prosecution, Under the Commission defini-
tion of Weonfidential communication" it would apprear that any
report of an erpert obtained by the defendant after belng
represented by counsel would bte a privileged communication.
The law in reference to cdiscovery of such reports by the
prosecution is not wholly clear at the present time but should
the proposed rule be adopted it would more than likely end
any discovery ©f these reports by thke prosecution. In view
of the fact that we have not vet reached the outer limits of
discovery by the defense, we should try “o preserve at least
some prosecution discovery.

We hope these comments may be of Zcme help and appreciate
the opportunity to express them. These are in hurried form
and if there will te future time available, I am sure we can
of fer fore considered ccmment. Please let us know 1f we can
be of any assistance in the future.

Very truly yours,
J. F. COAKLEY
District Attorney

By
D. Lowell Jznsen

Deputy

DLJsCA



Memo. 63-57 FALHTBIT VII

COMMENTS ON PRIVILEGES ARTICIE OF THE UNIFORM RULES OF FYIDENCE
[Prepared by office of County Counsel - San Bermardino Gounty]

Present Califernia law regarding evidence states wvhat evidsnce is
admissivle. For exsmple C.C.P, 1845 provides that & witness can testify
of those facts only whi.ch he knows of his own knowledge. . . C.C.P. 1850
provides that declarations in res gestae are admissible; ete. The Uniform
Rules of Evidence provide that "all relevant evidence is admisaible” except
"as otherwise provided in these rules” (mesning the rules contalred in the

Uniform Rules of Evidence, hereafter referred to as the UHE). This differ-
ence in approach appears to have little effect upon the rules of privilege
since present California lav, and the URE are rules of exciusion of relsvant
evidence.” Ilavertheless, the difference in ayproach Just referred te (rule
of inclusion versus rule of exclusion) is important for the foellowing reasocn.
The URE cannot be adopted without repealing the present c¢ode provisions
regarding evidence, almost all of which are inconsistent with the URE, and
the URE applies enly to court proceedings. Adoption of the URE and repeal
of the present code provisions would leave nmo rules of evidence applicable

to administretive, legislative, and executive proceedings.*

* gme basic rules of exclusion are gtated in the same general manner in the

URE as in C.C.P. 1881: A (certgin type of) witness cannot be examined as
to {certain} facts. However the URE provides, in sddition, that certain
evidence is inadmissible, thereby preventing its use even when the person
with the privilege 18 absent or does not assert his privilege.

** mnis statement is subject to gquelification in thst the new rules on pri-
vilege would be applicable in some, but not all, adminietrative hearings.
Govermment code section 11513 provided that in proceedings conducted under
the terms of the Adminlstrative Procedure Act the rules of priv would

be the seme as “"they now are or hereafter may be recognized in ¢ action "

The Administrative Procedure Act does not epply to all state agencies nor,
for exsmple, to a local civil service board.
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There are two possibilities: to repeal the present statutes on
evidence only insofar as they affect court proceedings, oz: to provide in
the URE itself what rules shall be applicable to proceedings other than
court proceedings. Obviously the latter alterpative is the more desirable.
It avoids two sets of rules of evidence; it allows to non-court proceedinge
the advantages of clarifying the law (which is a major objective in adopt-
ing the UKE); it still permits a relaxation of certain rules of evidence
(1ike the hesrsay exclusion) in informal proceedings. The latter alter-
native hes been adopted in the preliminary draft of the California law
Revision Commission regerding the article on privileges. "Proceeding” is
defined, for the purpose of that article, as "any action, hearing, inves-
tigation, inguest, or inquiry, whether conducted by & court, administrative
agency, hearing officer, arbitrator, legislative body or any other person
authorized by law to do 8o, in which testimony can be compelled to be
given.” In other words, the rules of privilege will apply to all proceed-
ings. GQuite likely the hearsay rule will apply to court proceedings onlr.
or to & limited extent, in certain other specified proceedings. It is
assumed that if the URE is adopted, it will be adopted with most of the
modifications recommended by the Californis Iaw Revision Commission. Con-
sequently these comments will be directed primerily to the URE as modified
or revised by the Commission's recommendgtions. The URE as revised will
be referred to es the RURE.

Following 1s & commentary, by sectioms or rules of the RURE, with
emphasis on provisions which make substantial changes in ;ﬁﬁstantive"law
or whick would have a greater effect upon public bodies, especlally coun-

ties, than on private individuals or corporations. Since there is no
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assurance that the legislature would adopt any rarticular RURE rule rather
vhan the corresponding URE rule, reference wiil occasionally be made to the
URE.

22.3 DEFINITIONS
[Text of Rule omitied.]

The definition of proceedings is broad enough, when combired with rule
22.5 to make the rules of privilege applicable to every conceivable type of
proceeding in which a person might be compelled to testify. Present California
lav is uncertain in this respect. Some privileges, such as the newsmen's
privilege, are made expressly applicable to "a court, the legislature, or any
administrative body," Government code section 11513 incorporates in admini-
strative proceedings conducted under the Administrative Procedure Act the
rules of privilege appliceble to civil actions. The lawyer-client privilege
was recognized in a grand jury proceeding (considered not judicial in nature)
by a 1915 case, Quite likely the court would hold that the eame rules of
privilege should be followed in all proceedings tut the RJRE expressly makes
1% so. Other changes in definitions from the URE are for the purpose of
making the languege more consistent with California’s other code sections -
like substituting "defendant" for "accused". The definitiorn section comtains
no important chanée in substantive law.

22.5 BSCOPE OF THE PRIVILEGES ARTICLE
[Text of Rule omitted.]

This rule was commented upon in the discussion of rule 22.3.

23 FRIVILEGE OF DEFENDANT IN CRIMINAI ACTION
{Text of Rule omitted.]

This privilege no‘b to be ca.lled at all as & wi‘tness is different from

R

Rule 25 which gives a witness the priv:.lege not to testlfy rega.rding mabten
which would incriminate him. The first paragraph is just a restatement cf
present law. Probably the second paragraph 1s also, although there are no

California appellate cases in which the defendant was required to do more

than stand for identification.
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23.5 PRIVILFGE NOT TO TESTIFY AGATNST SPOUSE
[(Text of Fule omitted.]

This section constitutes a major change in substantive law. There is
no such provision in the URE. This proposed section is a compromise between
present California law and dropping the privilege altogether. The "privilege"
dealt with here is the dual privilege not to be calied as a witness and not
to testify. The marital comminications privilege iz an entirely different
metter and is contained in Rule 28. Present California law {C.C.P. 1861 (1)
& P.C. 1322) provides that a married person has a privilege, subject to certain
exceptions, not to have his spouse testify for or sgainst him in & civil or
eriminal action to which he is a party. P.C. 1322 also givee his Bpouse a
privilege not to testify Ffor or asgainst him in a criminal action,

The RUFE abolishes the right to refuse to testify for the other. The
juetification is said to be that refusal to testify for a spouse would pro-
bably be for mercenmary or spiteful motives and could preclude access to
evidence which might save an innocent person from conviction.

The RURE also abolishes the right of a party to prevent his spouse from
testifying. The privilege not to testify is the witness's. An example wvas
glven of & man who murdered his wife's mother and sister and prdbah]y would
bave murdered his wife if she hed not fled. The marital relationship was
thoroughly shattered; yet, under present California law, the defendant was
entitled to prevent his wife from testifying against him. The theory behind
the proposed change is that the spouse testifying can determine what effect
the testimony will have on the marriage relationship and can also determine
whether that relatlonship is worth saving. The party spouse would be too
concerned with the outcome of the action or proceeding to view the marriage
relationship objectively.

-4




hevertheless, toe proposed changs seems impractical for at least two
reasong8. First, consider the case where the husband is a party and his
wvife does not want to testify. If he wished, the husband may call her to
testify for him - and when he does, the other side can call her. Though the
privilege not to testify supposedly is the wife's privilege, as & practical
matter the husband has the last word.

Second, consider the case where the wife does not wish to testify and
the husband also does not want her to testify. The opposing party calls the
wife to the stand. Already thls is a viclation of her privilege, under rara-
graph 2, but what can be done about it? The opposing party commences her
examinatlon, she asserts her privilege, but it is errcmneously overruled.

The judge ordere her to answer the questions, and the wife complies. The
husband hes no recourse and no grounds for appeal. It was not his privilege
that was violated. Rule 40 of the URE provides: "A party may predicate
errcr on & ruling disallowing & claim of privilege only 1f he is the holder
of the privilege." The RURE omits this provisicn since it merely states the
existing Celifornia law which will remain in effect if Rule 40 15 not adopted.

There 1s a minor m tter of clumsy wording. Frequently in the RURE there
is a positive statement followed by inconsistent statements, For example:
"(1) A merried person has a privilege not to testify against the other
spouse in any proceeding except..." (all exceptions purportedly covered by
subparagraphs a,b,c, and 4}, (3) "A witness who testifies in an action or
proceeding with respect to a matter does not have the privilege under this

rule to disclose in such action or proceeding anything relevant to that

matter.” "There is no privilege under this rule..." (under other circumsiance=?




(M

It is puggested that subdivision (1) be modified to provide "Subject to the

provisions of this rule, a merried person has a privilege...”

From the point of view of law enforcement officers, rule 23,5 1is an
lmprovement over present Californies lsw, It permits the wife to testify
agalnst the husbarnd when she wants to (assuming that the husband is the
defendant), and 1t prevents violations of the wife's privilege (unintentional
or othervise) from being reversible error by the defendant.

2k DEFINITION OF INCRIMINATION
[Text of Rule omitted]

The definitions themselves, apparently make only one change in the
substantive law. They make it clear that s matter is ineriminating 12 it
subjects the witness to prosecution by the State of Celifornias or by the
United States. Paragrephe 2 and 3 meke it clear thet a matter is not incrim-
inating when the witnese haes been granted immnity from conviction or when
the statute of limitations has run-provided that he will be immne from con-
victlon by both the United States and the State of California. The URE
rule is not explicit as to whether the witness must disclose other linke -
the chain of evidence in order to invoke the claim of privilege. The RURE
rule indicates that such disclosure is not necessary if other matters in
evidence or disclosed in argument, the implications of the queation, or the
setting in which it is asked comvince the judge that the mnswer sought would

1l
be ineriminating.

1 Iaw enforcement could be affected by the fact that the states would not
be able to compel a witness to testify by granting imemnity from prosecu-
tion by the state when the witness would be subject to prosecution by
the federal government.
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2> SELF-INCRIMINATTION: EXCEPTIONS.
[Text of Rule omitted.]

This rule sets forth the basic provision againgt self-incrimination
contained in Artiele 1, section 13 of the Californis constitution., It then
contains exceptions, guelifications and explanations, most of which bave
been developed by cese law. Paragraph 1, states that in court proceeding
the judge may overrule the claim of privilege. (Rule 37.7 provides that no
person mey be held in contempt for failure to disclose information claimed
to be privileged until a court hes determined that the matter is not privi-
leged).

Paragraphs 2, 3 end 4 can be best considered as & group. "{2) No
person has the privilege to refuse to subtmit to examination for the purpose
of discovering or recording his corporal features and other identifying
characteristics or his physical or menmtal condition. (3) Mo person has the
privilege to refuse to demonstrate his identifying characteristics such,
for example, his bandwriting, the sound of his voice and meapey of speaking
or his mamer of walking or running. (&) Ho person has the privilege to
refuse to furnish or permit the taking of samples of body fluids or substances
for analysis."

These provisions are probably just a regtatement of present law,
Wigmore believes that the right against self-incrimination merely means
the right not to have an admission of gullt extracted from the accused's
own lips.

Does paragraph 4 violate the state or federal constitution? The ruling
in the Rochin case was not based on the privilege against self-incrimins-
tion; but on unlawful search and selzure. Consequently the right to take
& blood sample, a breath sample, or a urine sample stands on e different
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footing from the supposed right to pump ancther's stomach, and no constitn-
tional problems appear to be involved. (As partial auvthority for this

statement, see People v. Duronceley 48 C 23 766). There is a strong dicta

to the effect that a defendant could not be ccmpelled to cooperate in the
taking of a mental examination to determine his sanity* (or presumebly
sexual psycopathy). Whether these three paragraphs are s restatement or a
change of the present law they seem desirable, provided that court does not
declde that compulsion to submit to an examination of mental condition vio-
lstes the defendant's constitutional rights.

Paregraphs 5 and 6 provide that when a person is a custodian or in
possession of evidence (nommally this would be books or records) which does
not belong to him, he cannot refuse to produce it on the ground of self-
incriminetion. This is supposed to be a codification of present case law,
although the npew law may be more far-reaching.

An example given in the study by the California Iaw Revision Commis-
gion is & follows: D 1s on trial, charged with larceny of a watch, the
property of A. The prosecution moves for an order reguiring D to produ~:
the watch for use as evidence against him. In support of the motion, the
prosecution has A testify that A owns the watch anﬁﬂnt D stole it from A.
On the basis of this testimony, the court makes an order directing D to
produce the watch. D. has no privilege to refuse to produce the watch even

though it constitutes matier ineriminating him,

* People v. Strong 11k C.A. 522 {1931) states that if the defendant submits
to an examination, the action is purely voluntary. The suggestion is
that otherwise his constitutional right would he violated.
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Feragraph 7 states that the defendant may be cross-examined as to all
matters about which he was examined in chief. The URE would provide that
the defendant completely waives his privilege against self-inerimination
by testifying at all. Unlimited cross examination and automatic waiver
of the privilege were considered to be in violation 5T the California eonsti-
tution. Aside from constitutional problems, the RURE rule appears more
logical and faelr. It is a restatemsnt of present law.

Paragraph 8 provides that witnesses othsr than the defendant in a
criminal action, upon walving or failing to assert the privilege aéainst
inerimination cannot suddenly assert it in the middls of their testimony.
Once they have testified regarding a matter when they could have claimed the
privilege, they must answer all relevant questions partaining to the matter.
Cross~examination would not be restricted to the matier testified to on
direct.

Whether the rule as a whole restates the present law or modifies 1%
cannot be determined with certainty. It ig difficult to see how it could
have any adverse effect upon public bodies or law enforcement.

26 LAWYER-CLIENT PRIVILEGE
[Text of Rule omitted]

For the most part, this rule codified the present case law. However,
the RURE makes the following important changes;

(a) The eavesdropper rule is changed. If the commnication was con-
fidential, no one can testify regarding the commnication. In that respect
the attorney's secretary. the appraiser or doctor consulted by the sttorney
on the client's behalf, and an ordinary eavesdropper are placed in the same
category. One Justification given for the change in the eavesdropper rule
(also applicable to other confidential commnications} is the development
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of electronic listening devices which make 1t more difficult than formerly
to prevent eavesdropping.

{b) Present law {C.C.P. 1881-2) makes it appear that the secretary,
clerk or stenographer of an attorney cannct be examined ag to a confiden-
tial communication without the attorney’s permission. RURE makes it clear
that the privilege is the client’s; and only the client can waive it. Fur-
thermore, if he does -mive the privilege, the attorney camnot assert it.

(c) According to present law, it is generaslly believed, that the
presence of a third party, other than one of the attorney's employees, at
the consultation between the attorney and the client destroys the privilege.
The RURE defines 'tonfidential communication"” in such & way as to allow the
presence of third perscns who are present to further the interest of the
client in the consultation or who are reasonably necessary for the trans-
mission of the information or the accomplishment of the purpose for which
the lewyer 1s consulted. This surely permite an expert to sit in or an
employee of the client who has factual information at his dieposal. Would
this cover the neighbor woman who so frequently accompenies the wife seek-
ing a divorce on her first trip to the attorney's office? Probably it
would. While the neighbor's primary purpose is to lend moral support, she
mey eerve a useful purpcse by relating additional facis of her own knowledge
and offering to corroborate partions of the wife's testimony.

(4) Explicit provisions are made as to who the holder of the privilege
is in case of guardianship, termination of guardianship, death, ete. Also
the privilege does not apply to an issue between partiee who claim through
8 deceased client. FPresent law mgkes no provision for the transfer of the

privilege, and in some circumetances {like death of client) it is doubtful
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whether anyene con waive the priviiege - even when nc harm could resulit
from disclosing the information and when it could be crucial in determining
the rights of persons claiming through the deceased client.

{e) The lawyer-client privilege applies when the client reasonably
believes that the "lawyer" is licensed to practice law - regardless of
whether he is actually authorized to do 80.

While these are several very important changes in the RURE lawyer- client
priviiege, 8s well as a codification of present law, the changes ali seem
desirable. Furthermore, with the possible exception of the controversisl
change in the 2avesdronper rule, none would have an adverse effect upon
public bodies or law enforcement,

27 PHYSICIAN-PATIENT PRIVILEGE
[Text of Rule omitted,]

In many respects, the RURE rules on the physician-patient prifilege are
similar to the rules on the lewyer-client privilege. For example, the defini-
tions of "confidential commnication” and "holder of the privilege" are sub-
stantially the same. Botk rules trest the berson reasonably belleved to be
authorized to practice law or medicine on the same basis as a person actually
authorized. Both rules exclude the testimony of eavesdroppers. Both rules
meke the personsl representative, rather than surviving spouse, children or
guardian of childwen, the holder of the privilege upon the death of the
patient, or the guardian or conservator when he is incompetent. This makes
it possible for somecne to waive the privilege when it is desirable to do 5O,
and when no privilege-holder is left {after estate is disfributed and personal
representative discharged), the privilege expires. The RURE contains a
sensible and desirable change over present law. When the doctor is required

by law to report information to a public offlcial, to be made a public record
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the privilege does not apply. It is more sensible to let the doctor testify
to a fact directly rather than to subpcens the public records, which the
very doctor on the stand mey have prepared. Another difference from the
lawyer-client privilege is that a plan to commit a crime or & tort iz not
privileged on the theory that discussion of such matters with a doctor is
neither customary nor required to obtaln treatment.

There are other minor changes. According to present law, a litigant
seeking to recover for personal injuries waives the privilege. The RURB
provides that in an action by a parent for injuries to a child, or in a
wrongful death action, the privilege again is waived: This provision causes
the same treatment in similar ceses rather than having differsnt results
depending upon the pleintiff named.

For the most part, rule 27 is a restatement of present law. Other
than the change in the eavesdropper rule, it contains nothing objectionabie
to counties or law enforcement.

27.5 PSYCHOTHERAPIST-PATIENT PRIVILECGE
[Text of Rule cmitted.]

According to present law, there are two sets of rules applicable, depend-
ing upon whether the psychotherapist is a psychiatrist or a psychologist.
This is an arbitrary distinction since in both cases the treatment may be
exactly the same. The patient is urged to reveal his innermost thoughts
(possibly with drugs or hypnotism to overcome all inhibitions), and his
villingnees to do so is essential to successful treatment. The law now
gives the patient consulting a psychologist the lawyer-client privilege which
is reascnably appropriate. However this has occasionally caused difficulty
when the psychologist's testimony was needed - for_example, in guardianship

proceedings or when the psychologist was appointed by the court for the
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purpose of examining the patient and testifying. Present law gives the
patient consulting a psychiatrist or other medical doctor only the physizian-
patient privilege, which is mmch too narrow. TFor example, the latter pri-
vilege does not apply in criminal proceedings. The RURE will give the patient
the same priviiege whether he is consulting a psychoiogist, a psychiatrist.

an ordinary medical doctor or a person reasonably be_ieved to be some kind

of medical doctor. provided that the consultstion or examination 1s for the

diagnosis or treatment of a mental or emotionsl condition. Note that the
privilege does not exist merely because the patient reasonsbly belleves the
psychotheraplst sms a psychologist when he is, in fact, neither an M.D. nor
a psychologist. This provision seems odd and inconsistent, but there is =
rolicy reason for this distinction. Many persons such as palm readers,
mindreaders, hypnotists, meta-physicians, practitioners of unorthodox
religions, and marriage counselors hold themselves out to the public as
psychologists.

Consequently, unless the patient believes the peychotherapist iz a
medical doctor, he acts at his peril if he does not meke certain that he is
a psychologist, licensed under Chapter 6.6 of Division 2 of the Business and
Professione Code. It is not the policy of the law to ancourage & confidential
relationship between a patient and a quack, and there would be many practical
problems if the privilege were to exist merely because the patient thought
that he was consulting a psychclogist.

The psychotherapist-patient privilege given by the RURE is quite similar
to the lawyer-client privilege. The provisions regarding the holder of the
privilege, eavesdropping, what a confidential communication consists of, etc,
are substantially the same. The exceptions to the privilege follow similar
lines but there are additional exceptions resulting from the different

nature of the relationship.




(f) In an action brought by or on behalf of the patient in which the
patient seeks to establish his competence.

(g) In any action or proceeding, including an action brought under
section 376 or 377 of the Code of Civil Procedure, in which an issue con-
cerning the meantal or emotional condition of the patient has been tendered
by *the patient or eny party cleiming through or under the patient or claim-
ing as a beneficiaiy of the patient through a contract to which the patient
is or was a parvy.

(r) If the psychotherapist 1s appointed to act as psychotherapist
for the patient by order of a court.

(1) As to any information which the psychotherapist or the patient
is required to report to a public official or as to Information required
to be recorded in & public office unlese the statute, charter, ordizance,
administrative regulation or other provision requiring the report or reccrd
specifically provides that the information shall not be disclosed.

(3) As to evidence offered by the defendant in' & criminal action or

)

proceeding.

Sub-paragraphs (), (g}, (h) and (i} are self-explanatory. It would
seem that {f) 1s superfhrus since such a proceeding would fall under cat-
egory {g). The purpose for sub-paragraph {j) is one that might eesily be
overlooked from & casual reading. The patient can waive the privilege, so
{j) would not be necessary to authorize the defendant to call his owm psycho-
therapist as a witness. The purpose is to allow a defendant other than the
patient to do so. If D is being tried for the murder of X, D may call P,

s pesychotherapist, and force him to testify that A admitted to him that he,

A, killed X. At least that is the justification given with the prelimina~y
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draft of the HURE. The theory is that P's testimony will be admissible

under the new hearsay rules 563-i0) a declaration against penal interest.
QUERY: Would this really be a declaration against penal interest? Would

it subject him to criminal liability or make him an object of hatred,

ridicule or socisl disapproval in the commmnity? The fact that the declar-
ation would be confidentiel end could not be used aginst A would seem to
prevent such a declaration from falling within this exception to hearsay
rmle- A, could make such a statenent as a favor to D &t no riek to him-

self. A, could not be cross-examined, since P is the witness, nor could

A be compeiled to testify becauss of the privilege sgrinst self-incrimination.
This would be sn extrsmely unrzliable type of hearsay. It would encourage
coLlusion and dishonesty. Such testimony might create a reasomable doubt in
jurors' minds regarding the guilt of D. Since paragraph (J) does not, itself,
make such . « . - « - + « . + « . . s evidence admissible over & hearsay
objection, thie subparagraph might be considered innocuous and disregarded.
However, since its purpose is to permit such testimony, as indicated by the
preliminary draft, a court might be persuaded to take the same view on the
hearsay objection as the law Revision Commission. Therefore, it is desirable
4c have ) eiiminated from the proposed rules. Otherwise rule 27.5 contains

nocuwaing “hjsetionable to countiles or law enforcement.
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28 MARITAL PRIVILELGE [FOR COWFIDENTIAL COMMUNICATIONS
[Text of Rule cmitted. ]

The same new provision for excluding the testimony of eavesdroppers is
contained in this rule as elsewhere in this chapter. The provisions regard-
ing “holder of the privilege” are much less elaborate than under the lawyer-
client. physiclan-patient, or psychotherapist-patient vprivilege and the
privilege of each spouse terminates upon his death. The URE provided that
the privilege would terminate upon the dissolution of the marriage, but the
RURE changed the proposed rule to meke it the same as present California law.

An important change from present law is that C.C.P. 1881 gives the
privilege only to the non-testifying spcuse. The wording is "Nor can either .
be, without the consent of the other, examined as to any commmication..."
The witness spouse has no privilege to refuse to testify.l The RURE gives
the privilege against disclosure to both spouses.2

The URE rule, giving the privilege only to the spouse who transmitted
the communication was not followed in the RURE. The RURE follows present
California law in this respect, and it is more logical. If the husband could
only object to the admission of his own statements, but could not prevent the
admission of his wife's statements, his half of the conversation could often

be inferred.

3. 4%t least that is the situation where the non-testifying spouse is a party
and could be deemed to have given his consent by failure to object. A
literal reading would indicate that when the witness's spouse was not
present in court to give his consent, or had not previously given his con-
sent to disclosure, the privilege could not be waived by the witness.

2 Mlso it is clear under the RURE that when W is & witness and W's spouse is

not a party and does not claim the privilege, ¥ uay either waive or assert
the privilege.
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2(2). (v) and (c¢) are restatcrients of existins lav. The exception for
litigation between spouses 2(d) is recognized under existing law, but the
RURE extend the exception to similar cases where oae of the spouses is dead
and the litigation is between his successor and the surviving spouse. 2ie)
and 2(f} are restatements of present law.

2(g) seems to introduce an inconsistency. Both spouses are supposed to
have the privilege not to testify regarding confideniial communications; yet
this provision forces the witness apouse to testify at the will of the party
spouse. The substance of Rule 28 is that if the party spouse desires that
the testimony be admitted, it will be admitted. This inconsistency is similar
to the inconsistency contained in Rule 23.5 (privilege not to testify against
spouse ). The former rule purportedly gave the privilege not to testify to
the witness spouse, but re could be compelled to testify by the party spouss.
Ir. other words the difference between the two rules is as follows: In both
cases the witness spouse is supposed to have a privilege not to testify {or
not to testify regarding certain matters). Under Rule 23.5 the witness spouse
cannot be prevented from testifying if he wishes; under Rule 28 the party
spouse can prevent the witness spouse from testifying {regarding confidential
communications}. In either case, if the party spouse wants the testimony,
he can compel that it be given.

Sub-paragraph {h) restates present law. When the marital confidence is
breached by e spouse, 1t is lost - at least partially lost. When a spouse
t=1ls arothel whal was said in confidence, this cther person cannot be
prevented from testifying - assuming that there is no objection on the ground
of hearsay. The Learsay objection would not apply, of course, when the
tattle-tale spouse was a party or when sn eavesdropper was listening to the
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confidential conversation itself with the knowledge or consent of one of the
Spouses.

Paragraph 2{g) of this rule is objectionable for the same reason that
paragraph b of Rule 23.5 is objectionable. However neither paragreph 2(g)
nor any other part of Rule 28 is likely to have any adverse effect upon
ecounties or lav enforcement.

28.5 CONFIDENTIAL COMMUNICATIONS: BURDEN OF FROCF
[Text of Rule omitted.]

The rationmle for this rule is that if the burden of proof were on the
person claiming the privilege, in many cases he would be compelled to reveal
the subject metter of the communication in order to establish hie right to
the privilege. Whether cor not this is the present rule of law in California
(and the Law Revision Cormission apparently is in doubt about this), 1t seems
desirable.

QUERY: Is there a conflict hetween.proposal and the policy to admit
all relevant evidence in ascertaining the truth?

23 PRIEST-PENITENT PRIVILEGE
[Text of Rule omitted]

The only proposed change from present law i1s that the priest, as well as
the penitent,; is given the privilege not to testify regardingKthe penitential
communication. This rule ailso provides that the penitent himself canmot be
compelled to disclose the penitential communication, while C.C.P. 1881-3
merely provides that the priest cannot be examined without the consent of
the penitent. However there 1s 1ittle doubt that if the cases were to be
decicded under present law, the court would hold that the penitent could not

be forced to disclose the penitential communication. This result has been
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consistently reached by the courts when other privileges have been asserted.

This rule should have no effect upon counties or lav eaforcement.

30 RELIGIOQUS BELIEF
The URE rule provided: "Lvery person has a privilege to refuse to dis-
close his theclogical opinion or religious belief unless his adherence or
non-adherence to such an opinion or belief is material to an issue in the
action other than that of his credibility as a witness.” The rule has been

entirely eliminated in the FURE because in People v. Copsey, 71 C 548 (1887)

the SBupreme Court held that evidence of a witness's religious belief (or
lack of it} was incompetent for impeachment purposes. Since the URE rule
would give the witness a privilege only when his credibility as a withess was
an issue, and since present law states that his religicus belief is incom-
petent anyway, even without a privilege, this rule was deemed unnecessary.
31 POLITICAL VCIE
[Text of Rule omitted.]
This rule simply codifies present law.
32 TRADE SECRET
[Text of Rule omitted.]

No statute and no case have explicitly recognized the trade secret
privilege in California. However dicta has hinted that it exists, and
indirect recognition of the privilege is afforded by C.C.P. 2019 which provides
that in discovery proceeaings the court mey make protective orders prohititing
inquiry intc "secret processes, developments or research." The case, which
by dicta, suggested that the privilege exists, overruled the privilege because

of plaintiff's need for the information to =stablish his case. (Hgtson V.
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Superior Court 66 CA4 275). 8¢ if the privilege is now recognized, it is

subject to the exception about concealing & fraud or working an injustice.
Yith this exception, the rule seems rather innocuocus. In all probability,

it does not change the present law.

33 ©SECEET {F STATE
The URE rule regarding federal secrets (military secrets or secrets
relating to internaticnal relations or national security) has not been
adopted by the RURE. Such secrets are adequately protected by federal law,
which would prevail over any state laws whose coveranse was less broad.
3k OFFICTAL INFORMATICH
[Text of Rule cmitted. ]
Several changes have been made as ccmpared to the URE rule in an attempt
to make the rule a restatement of present California law. The URE gave the
privilege of non-disclosure to any witness, and furthermore such evidence

would be inadmissible. Thus, if a private litigent cobtained knowledge of

official information, he could refuse to disclose it even if the public
entity did not wish to¢ claim the privilege. The justification for such a
rule is that the public entity might not be represented at the hearing and
would have no opportunity to claim the privilege. Furthermcore, the provision
making such evidence inadmissible would give the party opposing disclosure a
basis for appeal, thereby inducing the perty seeking disclosure and the judge
to be exceptionally careful so as not to risk prejudicial error. The general
prineciple is that a litigant cannoi complain if another's claim of privilege
is erronecusly overruled even though it is the litigant who is adversely

affected by the disclosure.
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That is the principle necesszrily adcpted by the RURE rule, which does
nov make the evidence inadmissible. Eowever, Rule 36.5 states that the Judge
shall exclude, on his own motion, privileged informetion when the person
entitled to the privilege is neither party nor witness - unless such person
authorizes disclosure. The protection given by Rule 34 in conjunction with
Rule 36.5 is much less complete than the protection given by the URE. Anothar
difference is that if a person acquires official information by unauthorized
means. no one has the privilege to withhold it. The rationale is that onece
the secret is lost, there is no purpose in trying to protect it. Nevertheless
& situation might exist where both the witness and the public entity would
desire to keep the offiecial:information secret, and there should be a way to
rrevent the widening of the leak.

Paragraph 2 provides that the privilege against disclosure sutomstically
exists when disclosure is forbidden by an Act of Congress or a statute of this
state, but in other cases, the judge has a diseretion. IHe must welgh the
public interest served by a non-disclosure against the interest of Justice
served by disclosure. The judge has considerable discretion in the latter
case, but it is difficult to imagine any other way of handling the problem.

Paragraph 3 provides that in a eriminal proceeding when the public entity
asserts its privilege of non-disclosure, the judge shall make an crder or

infing of fact adverse to the people of the State upon any issue to which
the privileged information is material. Scme provision of this type is
neeGed "since the govermment which prosecutes an accused also has the duty to
see that justice is done, it is unconscionable to allow it to undertake
prosecution and then invoke its governmental privilege to deprive the accused

of anything which might te material to his defense.” (United States v
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Reynolds 345 US1) However, this provision goes too far. If this disclosure
is forbidden by law. why should {t{he staie be penalized?

The situation is different from the case of an informer where the state
can waive the privilege if it wishes, depending upon Lthe importance of
cbtaining the conviction as compared to losing the future usefulness of the
informer. A proposed mrdification is as follows: Take Rule 2A out of
paragraph 2 ané change it to provide: "Evidence shall be inadmissible when
discleosure 1s forbidden by an Act of Congress of the United States or a
statute of this State." Paragraph 3 would read: "If....the state....
refuses to disclose...on the ground that it is privileged under the provi-

" Tn other words, information, disclosure of which

sions of paragraph 2...
state or federal law prohibits, would be inadmissible, and the public entity
would not have to claim a privilege. Rule 3, pertaining to findings or
rulings favorable to the defendant would only apply to cases in which the
public entity had an option and elected to claim the privilege. Rule 34, as
it now stands, wouid interfere with law enforcement and would constitute a
tempiation on the part of a vublic entity to violate the law regarding dis-
closure in order to aveid a miscarriage of Justice. TIurthermore this rule

prooably goes further than present law in giving a criminal defendant a type

of wrindfall.

35 COMMUNICATIONS TO GRAND JURY
This provision of the URE has bteen omitted from the RURE, primarily
because the URE rule gives protection to ritnesses cother than grand jurors.
36 IDENTITY OF INFCRMER
[Text of Rule cmitted.]
This rule is practically the same as Rule 34 concerning official informa-

tion. Provisicn is made that when the privilege is invoked against a
~o9,




defendant in a criminal case, he shall have all issues material to the
matter not disclosed determined in his favor. Buch a provision is logical
here. This rule is intended to be a restatement of present law, and it

snould have ng adverse effect upon counties or law enforcement.

36.5 CLAIM OF PRIVILECGE BY JUDGE
[Text of Rule omitted.]

This rule does not appear in the URE but is supposed to be declarative
of existing low. The objection to this rule is that it dces not state what
the consequences will be when the judge fails tc excluds such evidence. Can
the party against whom it is admitted claim error? (3ee discussion of Rule
23.5). Or is this a rule with no teeth in it - a rule authorizing the judge
to exclude evidence but giving no one an effective remedy if the evidence
is admitted? It 1s suggested that the rule state either that such evidence
is inadmissible or that the judge has & discretion to exclude it, and an
abuse of discretion shall be constituted error against the person requesting

its exclusion.

37 WAIVER OF PRIVILEGE
[Text of Rule omitted. ]

URE Rule 37 applies to all privileges. RURE makes them applicable only
to Rules 26 through 29. Rule 32 (Trade Secrets) has no waiver provision on
the theory that once the "secret" is made known, it is no longer a secret.
The other rules contain their own waiver provisions. Whatever changes in
the URE which have been made by the Law Revision Commission were for the
purpose of meking the RURE a restatement of existing law. It seems logical
that diszlosure of privileged information to one's spouse, lawyer, priest.

ete. should not be a waiver of the privilege. Faragraph 3 states this
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principle explicitly, although the courts would probably reach the same
result in the absence of this provision. The same is true of paragréph L.
that the court would probably reach the same result without it. This rule
is of interest, not because it changes the law, but Lecause it failed to

adopt many of the provisions contained in the URE.

37.5 RULING ON CLAIM OF PRIVILEGE
[Text of Rule omitted. )

This rule does not appear in the URE. It is self-explanatory and is
probably desirable. Although the draft of the law commission does not so
indicate, it appears to be a departure from California law in allowing
certain matters in an adversary proceeding to be communicated to the judge
by a witness (quite likely accompanied by the attorney) from one side out
of the hearing and presence of the other side. Does this viclate a funda-
mental right, at least in criminal cases, by not allowing the "presence"
of a party at all stages of the proceedings and the right to confront

witnesses against him?

37.7 RULING UPON PRIVILLGED COMMUNICATICNS IN NONJUDICIAL
PROCEEDINGS
[Text of Rule cmitted.]
The rationale for this rule is that nonjudicial proceedings are often
conducted by persons untrained in law. The commission's comments state that
this rule does not apply to anyboldy - such as the Public Utilities Commission -

that has constitutional power to impose punishment for contempt. Whether or

not it is a restatement of present law, the law seems desirable.

38 ADMISSIBILITY OF DISCLOSURE WRONGFULLY COMPELLED
[Text of Rule omitted.]

The negative implication is that such evidence is admissible against

anyone except the holder of the privilege. In most cases, that is a
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desirable principle. However critical comments have been made with regard to
various sections where the witness rather than the party, is given a privilege
and it would appear that the party would have no remedy in case of an
erroneous ruling. The best example is the situation vwhere one spouse is
corpelled to testify against the other. In this and other cases, the party
has a legitimate interest in prohibiting disclosure, but the privilege is
glven to the witness for policy reasons. If the witness waives the privilege,
the party has no right to object, but when the witness asserts the privilege
and is nevertheless required to discloge information, it seems rather unfair
to the party. Also it was suggested that a pariy Le given a right to exclude
privileged information wher the holder of the privilege is not present at the
proceeding to assert the privilege. Present rules allow (perhaps require)

the judge to exclude it, but if the judge fails to do his duty, the party
apparently has no remedy. Despite these comments, there is not objection

to Rule 38 by itself. It is really the other rules that ought to be changed,

to create exceptions to the general principle set forth in Rule 38.

39 REFERENCE TO EXERCISE OF PRIVILEGES
[Text of Rule omitted.]

The rule distinguishes between the exercise of a privilege and failure
to produce evidence. In some cases it might be necessary for a party to
waive a privilege in order to explain or deny testimony produced by the
other party. Neverthless it is not the exercise of the privilege which
may be commented upon but merely the party's failure to explain or deny
unfavorable evidence. The URE rule said nothing avout the right to comment

on failure to explain or deny evidence, and perhaps such a provision is

unnecessary. However, without such a provision, it night be inferred that
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the »ight to comuent did not eoxist, and this provision removes any doubts.

Lo EFFECT OF FERROR IN OVZIRRULING CLATM OF PRIVILZGE
The URE rule provided: A party may predicate error on a ruling dis-
alloving e claim of privilege only if he is the holder of the privilege."
This rule has been cmitted from the RURE on the ground that it is not a
rule of evidence and only states the existing law vhich will remain in

effect anyway.

[NEWSMEN'S PRIVILEGE]
The newsmen's privilege has been omitted from the RURE. This changes
present law since the newsmen's privilege was extremely broad, applying tc
the Legislature or any administrative proceeding as well as a court. A

majority of states do not have a newsmen’s privilege, and it is usually not

as broad as California's many legal scholars think that it is not justified.

Also, there is a problem where to stop. Should the privilege of Time and
Nevsweek be different from that of a newspaper? Should a company newspaper
be treated the same as a newspaper of general circulation? Where shouwld
the line be drawn?

Certainly the proposed change will not have an adverse effect upon

counties or law enforcement.

* Ixcept in criminal cases, In which the right to comment is given by +he
State Constitution.
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Memo 63- 57
EXHIBIT VIII.

Office of the Attorney General
Department of Justice

Library and Courts Building, Sacramente 14

November 29, 1963

California Iaw Revision Commission
School of law

Stanford University

Stanford, California

Attention; Johp H. Dedoully
Executive Secretary

Dear Mr. DeMoully:

We have received your letter of November 15, 1963, requesting our
comments with relation to the preliminary draft of a tentative recommenda-
tion relsting to the Privileges Article of the Uniform Fules of Evidence.

We regret that due to the extremely heavy calendar of the criminal
divieions of this office, we have been unable to complete an examination
of this material end will be unable to forward you our comments by Decem-
ber 1st, but will endeavor to'do it as soon as the court commitments. will
permit us.

Yours very truly,

STANLEY MOSK
Attorney General

DORIS H. MAIER
Assistant Attorpey General
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LETTER OF TRANSMITTAL

To His Excellency, Ed=mund G. Erowm
Governor of California
and to the Legislature of Californisa

The California Law Revision Commission was tirecled. by Resolution
Chapter 42 of the Statutes of 1956 to make a study "to determine whether
the lav of evidence should be rcvised to conform to the Uniform Rules of
Evidence drafted by the National Conference of Cemmissioners on Unifornm
State Laws and approved by it at its 1953 annual conference.”

The Commission herewith submits e preliminary report containing its
tentative recommendation concerning Article V (Privileges) of the Uniform
Rules of Evidence and the research study relating theretc. This rveport
is one in a series of reports being prepared by the Commission, each
repori covering a different portion of the Uniforu Aules of Zvidence.

e major portion of the research study vas prepared by the
Coxmission's research consulcoany, Professor Jaues H. Choadbourn of
the  uJervard Law School. Only the tentative racommendation (as
-isbinguisiied from the researc. study) expresses tue views of the =
Ccnraigsion.

In preparing this report, the Commission considered the views of =
Special Committee of the State Bar appointed to study the Uniform Rulos
of Evidence.

This preliminary report is submitted at this time so that interested
persons will have an opportunity to study the tentative recommendation
and give the Commisslon the benefit of their comments snd eriticisms.
These comments and eriticisms will be considered by the Commission in
formalating its final recommendation. Communications should be addressed
to the Califcornia Law Revision Comzisszion, Scliool of Low, Stanford
University, Stanford, Celifciuiz,

Respectfully submitted,

HERMAN F. SELVIN
Chairmen

December 1963




TENTATIVE RECOMMENDATICN OF THE CALTFORNWIA

LAW REVISION COMMISSION

Relating to
THE UNIFORM RULES CF EVIDENCE

Article V. Privileges

BACKGRCUND

The Uniform Rules of Evidence (hereinafter someiimes designated as the "URE"
werc promulgated by the Fationel Conference of Commissioners on Uniform State
Levs in 1953.7 In 1956 the Legislature directed the law Revision
Commission to make a study to determiine whether the Uniform Rules of Evidence
shouwld be enacted in this State. |

The tentative recommendation of the Commission on Artlcle V of the
Uniforn RKules of Evidence is set forth herein. This ariticle, consisting

of Rules 23 through 40, relates to privileges.

The word "privileges,"

within the meaning cf frticle V of the UBE and

this tentative recommendation, refers to the exewpiions which are granted by

lav from the general duty of all persons to give evidence vhen required to do
s0. 4 privilege may take the form of (1) on exempticn from the duty to
testify--as in the case of the defendsnt's privilege in & criminal action;

or (2) an exempiicn Yrom the duty tc testify about certain specific matters--

as in the case of the privilege that every person has to refuse to testify about

AN

incriminating matters; or {3} a rizhi to keep another person from testifying

1 A pamphlet containing the Urifcrm Hules of Evidence may be obtained from
the Hational Conference of Commissioners on Uniform Siate Laws, 1155 bBast -
Sixtieth Street, Chicaegc 37, Illincis. The price of the pamphlet is 30
cents. The Law Revision Comuission does not have copies of this pamphlet
avalilable for distribution.
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concerning certain matters--such as ihe privilege of a clienv to prevent
his lawyer from revealing the client’s confidential ccrrmmicaticons.

Because privileges operate to withhold relevant informaticn, they
necessarily handicap the court or jury in its effort to reach a just result.
Nevertheless, courts and legislatures have determined from time to time that
it is so important to keep certain informetion confidential that the needs
of justice should be sacrificed to that end. The investigation of truth
and the dispensation of justice, however, demand restricting the privileges
that are granted within the narrowest limits required by the purposes they
serve; every step beyond these limits provides an cbstacle to the administra-
tion of Justice. On the other hand, when it is necessary to grant a
privilege, the privilege granted must be broad enough to accomplish its
purpose--it must not be subject to exceptions that strike at the very
interest the privilege is created to protect.

Much of Californiafs exlsting statutory law in regard to privileges is
found in Section 1881 of the Code of Civil Procedure. This section sets
forth the privileges arising out of the relationship of husband and wife,
attormey and client, clergyman and confessor, and physician and patient. The
section also sets forth the newsman's privilege with respect to his sources of
information and the public officer's privilege in regard to confidential govern-
mental information. Some of the remaining California law concerning privilege?
ig found in the Constitution and in statutes scattered throughout the codes.

The statutory and constitutiopnal provisions relating to privileges are

incomplete and defective. Much of the law can be found omly in judieial decisions.

T

For example, the existing statutes make no mention of the many exceptions that
exist to the lawyer-client privilege. Whether s particular exception exists
in California can be determined in some instances only after hours of
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painsiaking research ; in g¢lther iastonces, it caanot Le determined at all for
the case law on the subject is incorplete. Even in those areas covered by
statuite, the statutory language 1s frequently imprecise and confusing.
with
loreover, the existing lar is in some iastanc>s ous of harmony/modern
eiflseii’;

conditions. For example, the privileges hove not protected against testimony
Ly ecuvesdroppers because in an carlier day an individual could be expected to
take preccutions cgalnst cthers overhearing hic confidentisl ecommunicctions.
With the developuent of elcctronic methods- of éavesdropping; however, he con no
longer assume that a few simple precautions will prevent others from over-
azorilag his statements and, hence, consideration siould e given to extending
soue privileges to protect against this danger. Thea, too, existing law has
nct recognized the problems peculiar to the psychiatrist-patient relationshin

aind the need for protecting the confidential communications made in the course

Y

of what relationship,

REVISICN OF URE ARTICLE V

The Commission tentatively recommends that URL Artieie V, revised as

2

nerceinafter indicnted, be enacted in Californic. The substitution

of cetailed statutory rules relating to privileges for the existing statutory
and court-made rules would eliminate much of the uncertainiy that now exists,
In the formulation of these detailed rules, anachronisms may be eliminated
from the Californis law and the law may be brought irto harmony with modern

cencitions.

The final recommendation of the Commission will indieate the aprropriate
code sectlon nmumbers to be assigned to the rules as revised by the
Cormission.




Mthough the Commission approves the general format of the rules on
privilege contained in URE Article V, the Commission has concluded that
mony changes should be made in the rules. In some cases the suggested
changes go only to language. For exarmple, 1ln some instances, different
language 1s used in different URE rules when, apparenily, the same meaning
is intended in the rules. The Commission has eliminated these unnecessary
differences in order to assure uniformity of interpretation. In other cases,
however, the changes proposed reflect a different point of view on matters
of substance from that taken by the Commissioners on Uniform State Laws.

In virtuelly all such instances, the rule proposed by the Commission provides
& broader privilege than that proposed by the Commissioners on Uniform
State ILaws. In some cases, the tentative recommendation also provides a
broader privilege than that provided by existing Californiz law.

In the material that follows, the text of each rule proposed by the
Commissioners on Uniform State laws 1is set forth and the amendments
tentatively recommended by the COﬁmission are shown in strikeout and-
italics. Where language has merely been shifted from one part of a rule
to another, however, the change has not been shown in strikeout and italics;
cnly language changes are so indicated. The text of sgeveral additional
rules tentatively recommended by the Commission but not ineluded in the URE
is shown in 1talics. Each rile is followed by a comment setting forth the
major considerations that influenced the Commigsion i recomiendins
imporsend substentive changes in the ruwie or in the correspoadins. Calif-
ornia icr. For a Getailed analysis of the various URT rules and the Cslifornia

lawr relating to privileges, see <ho research study Dezinning on page 301.
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RULE 22.3=- DEFINITIONS

Asgs used in this srticle:

(1) "Civil proceeding” means eny proceeding except a criminal proceeding.

{(2) "Criminal proceeding” means an action or proceeding brought in a

court by the people of the State of California, and initiated by complaint,

indictment, information, or accusaticn, either to delermine whether a person
7y 3 ) F

has committed s public offense and should be punisghed therefor or to determine

whether a civil officer should be removed from office for wilful or corrupt

misconduect, and includes any court proeeeding ancillary thereto.

(3) "“Disciplinary proceeding" means a proceeding brought by a public

entity to determine whether a right, authority, license, or privilege,

including the right or privilege to be employed by the public entity, should

be revcked, suspended, terminated, limited, or conditicned, but does not

ineclude g criminal proceeding.

(4) “Presiding officer" means the person authorized to rule on a

claim of privilege in the proceeding in which the claim is made.

(5) "Proceeding" means any action, hearing, investigation, inguest, or

inquiry (whether conducted by a court, administrative agency, hearing officer,

arbitrator, legislative body, or any other person authorized by law to do s0)

in which, pursuant to law, testimony can be compelled to be given.

(6) "Public employee' means an officer or employee of a public entity.

(7) "Public entity"” means the United States, this State, or any public

entity in this State.

{8) "Public entity in this State"” means the Regents of the University

of California, & county, ecity, district, public authority, public_ggency, or

other political subdivision or public corporation in this State.

=5
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COLMIENT

Because the revised privileges article applies in all proceedings of
any lkind in which testimony can be ccmpelled by law to be given (see Revised
Rule 22.5 and the Comment thereto), it is necessary to use terms that do not
appear in the URE rules. These terms are defined in this rule. Certain
terms used in connection with but cne rule are defined in the rule using
the term. Most of the definitions are self explanatory, but four of them
deserve comment. |

"Criminal proceeding.” The definition of "ecriminal proceeding" closely

follouws the definition in Penal Code Section 683. The definiticn is
broadened, however, so that it includes a proceeding by accusation for the
removal of a public officer under Government Code Section 3060 et seq. The
definition also includes ancillary proceedings, such as writ proceedings to
test the sufficiency of the evidence underlying an indictment or information
or to attack a judgment of conviction. These proceedings are included in
the definition so that the rules of privilege in such proceedings wili be
the same as they are in the criminal asection itself.

"Disciplinary proceeding." The definition of "disciplinary proceeding"

follows the definition of the kind of proceeding initiated by accusation in
Government Code Section 11503. The definition has been modified to make it
clear that it covers not only license revocation and suspension proceedings,
but alsc personnel diseiplinary proceedings.

"Presiding officer." "Presiding officer" is defined so that reference

may be made to the person who makes rulings on questions of privilege in

nonjudicial proceedings. The term includes arbitrators, hearing officers,

-
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referees, and any other person who is autherized to make rulings on claims
of privilege., I%, of course, includes the judge or other person presiding
In a judicial proceeding.

"Proceeding."” '"Proceeding" is defined to mean 21l proceedings of

whatever kind in which testimony can te compeiled by lew to be given. It
includes civil and criminal actions and proceedings, administrative |
procecedings, legislative hearings, grand jury proceedings, corcners'
inquests, srbitration proceedings, and any other kind of proceeding in
which a person can be compelled by law to appear and pive evidence. The
definition is broad because a question of privilege can arise in any
pituation where a person can be compelled to testify.

Generally speaking, a person's duty to testify in a particular proceed-
ing arises by reason of the issuance of a subpoena by any of the numerous
agencles, commissions, departments, and persons authorized to issue sub-
poenas for a variety of purposes. Compliance with a subpoens, or, in other
words, the legal compulsion of testimony, may be accomplished by several means.
By far the most common means is the contempt power. The power to hold a
recalcitrant witness in contempt may be exercised directly by some authorities,
such as courts, certain constitutionally authorized administrative bodies, and-
the Legislature when in session, while other suthorities exercise this power
only indirectly by appeal to the courts. For other means, zee, e.g.,
Government Code Section 27500 (making it a misdemeanor to fail “wilfully and
withcut reasonable excuse" to attend and testify at an inguest in response to

a subpoena issued by a coroner); Priestly v. Superior Court, 50 Cal.z2d 812,

330 P.2d 39 (1958), and People v. McShenn, 50 Cal.2d 802, 330 P.2d 33 (1958)

{enforeing the duty to testify by making an adverse corder or finding of fact

against the offending party, including dismissal of the action).

-T=
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nULE 22.5. SCCPE (F THE PRIVILEGES ARTICLE
Ixcept as otherwis: provided Uy statuiz, the provisions of this erticle

epply in all proceedings.

COMBINT

The URE rules ms propossed are applicable crly ito cowrd proceedings. They arc
net agpliceble in other kinds of proceecdings. The URE rules are so limited
partly because they are designed for adeption by courts under their rulemaiing
authority; as well as by legislation,and there would be o question whether the
Eourta could impose their rules on other bodies. See UNIFORM RULE 2 and the
Cooment thereto.

lioet rules of evidence are desigred for use in
courte. Generally, their purpose is to keep unreliable ﬁr prejudicial evidence from
bein; presented to a trier of fact who is not trained to sifi the reliable
fror: tne unreliable. Privilege ruleg, however, are different from other
rules of evidence. Privileges are grented for reasons of policy unrelated to
the reliability of the information that is protectced by the privilege. 4s
a matter of faect, privileges have a practical effect only vhen the privileged
inforuwation is relevent to the issues in a pending proceeding.

Frivileges are granted because it is necessary tc permit some information
to be kept confidential in order to carry out certain sccially desireble policles,
Thus, for examplq'it'is importantc Lo.the attorney-client zelationship or
thne marital relationship that confidential bommunicaiiqns made in the
course of such relationships be kegt confidential; aﬁd,‘to protect such
relationships, a privilege to prevent disclosure of such cormunieations is

granted.
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I confidentiality is to be efTectively proiecied by a privilege,
the privilege must{ he recognized in proceedings other then Judicial
proceedings. The protection afforded by a privilege would e illusory if
& court were the only place where the privilege could te invoked. Every
officer with power to issue subpoenas for investigative purposes, every
administrative agency, every local governing board, and many more persons
could pry into the protected information if the privilege rules were
applicable only in judieial proceedings.

Therefore, the policy underlying the privilege rules requires their
recognition in all proceedings of any nature in which testimony can be com-
pelled by law to be given. Revised Rule 22.5 makes the privilege rules
applicable to all such proceedings. In this respect, it follows the
precedent set in New Jersey when revised URE privilese rules were enacted.
See N.J. Laws 1960, Ch. 52, p. 452 (II.J. REV. STAT. 5§ 24:84A-1 to 2A:8hA-49).

‘hether Revised Rule 22.5 is declarative of exisiing law is uncertain. |
No California case has decided the question whether ihe existing judicially
recognized privileges are applicable in nonjudicial proceedings. By statute,
however, they have been made applicable in all adjudicatory proceedings
conducted under the terms of the Administrative Procedure Act. GOVT. CODE
§ 11513. And the reported decisions indicate that, as a genersl

rule, privileges are assumed to be applicable in nonjudicial proceedings.

See, e.g., Ex parte McDonough, 170 Cal. 230, 149 Pac, 566 (1915); In re Brunms,

15 Cel. App.2d 1, 56 P.2d4 1318 (1936); Board of Educ. v. Wilkinson, 125 Cal.

App.2d 100, 270 F.2d 82 {1954); McKnew v. Superior Court, 23 Cal.2d 58, 142

P.2d 1 (1943). Thus, Revised Rule 22.5 appears to be declarative of existing
practice, but there is nc autherity as to whether it is declarative of exist-
ing law. Its enactment will remove any existing uncertainty concerning the

right to claim a privilege in a nonjudicial proceeding.
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RULE 23. PRIVILEGE CF DEFENDANT IN CRIMINAL ACTION

(1) [Every-pewsen-hes] A deferdant in [esy] a criminal [sesies]
proceeding [fm-whish-ke-is-an-acsused ] kas a privilege not tc be called as
a witness and nct to testify.

(2) [Am-aceused-in-a-erimizel-nesion-hae-s-srivilege-to-prevens-his
speuse-from-testifying-in-puck-setion-with-recgeei-$o-auy~-cenfidepsial
€oEEmAieatzon-hed-or-made-hetveer-then-vhile-they-vere-huskand-and-vifey
exeepiing-only-{a}-in-ap-aetion-in-vhiek-the-aesused-is- charged-with-{2d
a-erime-involving-ske-marvriage-relasieny-or-{iil-a-erine-against-the-persen
er-prepersy-ef-ihe-etkher-cpouse~or-tke-child-of-either-spousey-or-{iii)-a
2esersion-ef-the-other-speuse-~oy~a-ehild-of-either-gpouse;-or-{b)-as-ta-ike
2orFreteationy-in-an-aetion-in-vhisk-the-aceused-offors-evidenee-of-n
eormunieasien-betveen-hinself-azd-his-speusey |

[£39] [An-seeused] A defendant in a criminal [sesien] proceedirig has
no privilepge to refuse, when ordered by the judge, to submit his body %o
examination or to do eny act in the presence of the judge or the trier of
the faet, except to refuse to testify.

[{h43-~If-ap-aeccused-in-a-ariminnl-action-does-nos-sestifyy-eounsed
ERY-ecERERL-upeR-acensed ! a-fallure-to-tesiify~and-the-sriev-af-faek
zay-draw-all-regsosable-infererees-therefreme |

COMMENT

i Rules 23, 24, and 25 gencrally.
/In Colifornia, s in most other stetes, the Constltution grants a

privilege agoinst self-incrimination. This privilege, guaranteed by Article

I, Beetion 13 of the California Comstitution, has two aspects. First, the

defendant in a criminal case has & privilege not o be called aos o witneas
Revised

and not to testify. This privilege is recognized in/Pule 23. Second, every

person, whether or not accused of a crime, has a privilege when testifving
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in any procceding to refuse to give informaticn that might tend to
incriminate him. This privilege is contained in Revised Rules 24 and 25.

Because the privileges stated in Revised Rules 23, 24, and 25 are
derived from the Constitution, these privileges would exist whether or not
these rules were enacted in statutcry form. Noﬁetheless, approval of these
rules is desirable in order to codify, and thus summarize and collect in
cne place, a number of existing rules and principles that today must be
extracted from a large amount of case materials and statutes.

Rule 23. Revised Rule 23 restates without substantive change the existing

California law. See People v. Clark, 18 Cal.2d 449, 116 P.2d 56 {1941),

People v. Tyler, 36 Cal. 522 (1869); People v. Talle, 111 Cal. App.2d 650,

2hs P24 633 (1952). The.URE refersnce to "an accused” has been replaced
with language more technically accurate in California practice in light of
Penal Code Sections 683 and 685.

Subdivision (2) of URE Rule 23 has been deleted because it deals with
confidentisl communications between spouses. The entire subject of
confidential communications between spouses is covered by Revised Rule 28.
See also Proposed Rule 27.5, dealing with the privilege of a spouse not
to testify against the other spouse.

Subdivision (4) of URE Rule 23 has been deleted because the matter
of commenting on the exercise of the privilege provided DLy Rule 23 is

covered by Revised Rule 39(2).
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RULE 2. DEFINITION OF INCRIMINATION

AY . » > - oo .
(1) 4 matter will incriminate & person within the mezniag of these

rules if it:

(a) Constitutes [;-er-ferms-an-essential-part-ef;-ory-talien-in

eenReebion~wibh-other-matbers~-digelssed;-in] an element of a crime under

the law of this State or the United Ctates; or

(b) Is a circumstance which with other circumstances would be a basis

for a reasonable inference of the commiseion of such & [vieistisp-ef-the

laws-ef-%his-St&%e-as-te-sah&ee%-hia—%e»liability-%s-yunish&ent-éheref3§7]

erime; or

{c) Is a clue to the discovery of a matter that is within paragraph

(a) or (b) above. [unless]

(2) Notwithstanding subdivisicn (1), a matter will not incriminate

a person if he has become [fer-sny-wesser] permanently immune from
[punighmens ] conviction for [suck-wielaiisam] the crime.

(3) In determining whether a matter is incriminating, other matters

in evidence or disclosed in argument, the implications of the dquestion,

the setting in which it is asked, the applicable statule of limitations, and

all other relevant factors shall be taken into consideration.

COMMENT
The Commission has substituted for the URE rule a definitiocn of
incrimination that is similar in form to the version of this rule enacted
in New Jersey. N.J. REV. STAT. § 2A:84A-18. However, unlike the rule
recormended here, the New Jersey rule extends the definition of inecrimination

to include matter that constitutes an element of crime under the law of &

sister state.

'The revised rule clarifies several ambiguities that exist in the URE
rule. The word "ecrime" is used in the revised rule instead of 'violation,"
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. o [T . } a P P
and “comievion” is used inssead of 'ainishment,

"to iadicate (1) that the
privileze is nov available to protect a person from coivil--as opposed to cri-
minal--punishment, aad (2) that the sossibility of eriiinad convietion alone,
whether or not accomparied Ly punishment, is sufficient to werrant inveention
of the privilege.

The revised rule, too, provides protection against possitle ineriminstion
under a federal law, btut not under 2 law of another state or foreigan
nacion. The scope of the privilege &z it now exists in Californiz is not
vlear, for no decision has heer found indicating whether or not the existing
Californie privilege provides protection against imcrimination under the
izws of a sovereignty other than California. Tae Inclusicn of protection
against possible incrimination under e federsl law is desirable to give
full ricaning <o this privileze, fou cli persans subjecy to California law are
at the same time subject to federal lwir, Ixpansion of proceccion to ineclude
the loom of sister states or forei-m aations seems umrenranted..

The revised rule mekes 1t clear, whieh Lo LR rule @bes not, that other
links in the chain of incriminstion need not be disclosed before the privilege
may be invoked. The witness may be aware of other matiers which, when teken
ir connection with the information scught, are = tzsis Por o reasonable
inference of the commission of a erime. The protection of the privilege would

ke substantially impaired if such other matters had to be disclosed bhefore

the privilege against self-incrimination could be invoked. See People v. McCormick,
102 Cal. App.2d Supp. 954, 228 P.2d 2k9 (1951)}. Subdivision (3) ,
indicates, however, that whether a matter is incriminsting is not left to the
uncontrolled discretion of the person inveoking the privilege. The court

ultimately mist decide whether a matter is incriminatiﬁg. In making this
determination, it rmst comsider not only the other matters disclosed, tut also

the context of the guestion, the nature of the Information sought, and many

ovler pervinent factors.

-13-
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RULE 25. SELF-INCRIMINATION PRIVILEGE

cubjeet-te-Bules-23-and-3¥y | Lvery natural person has a privilege
[;-whieh-ke-may-elaimy | to refuse to disclose [im-an-asbien-er-ie-a-publie
effieial-of-thip-phate-or-any-governrental-ageney-or-division-theresf | any

metter that will lneriminate him if he claims the privilege, except that

under this rule [5]:

(1)[¢a3}] If the privilege is claimed in [sm-aebisn] a proceeding

conducted by or under the supervision of a court, the matter shall be

disclosed if the Jjudge finds that the matter will not incriminate the
witness. [3-and]

{2) {€53] ¥o person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal
features and other identifying characteristics [y} or his physical or
mental condition. [j-end]

{3) No person has the privilege to refuse to demonstrate his

identifying characteristics, such as, for example, his handwriting, the

sound of his wvolce and manner of speaking, or his manner of welking or

running.

{4) [€ed] No person has the privilege to refuse to furnish or permit
the teking of samples of body fluids or substances for analysis. [;-and)

{5) [£83}] No person has the privilege to refuse [e-ebey-an-erder-made
¥y-a-eewrs ] to produce for use as evidence or otherwise a document, chattel,
or other thing under his control constituting, containing, or disclosing
matter ineriminating him if [$he-judge-finds-thab;-by-She-spplieable-vules
ef -the-substantive-lavy | some other person, ler-a] corporation, [er-sther]

association, or other organization (including a public entity) owns or has

-;h.
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a superlor right to the possession of the thing cordered to be produced.
[5-end])

[L&J--a-publie—e?ﬁéaa&l-ey-aﬁyugeysaa-whs-eng&ges-iﬁ-any«ae%i¥itu;

e

-prefession-sp-2atling-does-no5-have-the -privilege-ta-refuse

se-¥eporb-sr-dicelese-ecneerRing-Li3s-and
-éi}-4afpeysen-vhe-is~aE—effieefy~agent-eﬁ-empleyee-e?-a—eerpera%ien
sF~cthar-55508isticny-dses-net-have-the-privilege-te-rofuse-to-digalase
aay-matte;-whieh«the-st&tutes-sr-yegulatieas-gave;ﬁing-the-eerperatien-
cr-nssoeistion-or-she-oondues-af-its-business-yequire-Rin-to-reaord —ax

roperi-cr-diselsses-andd

(6} Mo person has the privilepe to refuse

to produce for use as evidence or otherwise any record reguired

by law to be kept and to be open tc inspection for the purpose of aiding

or Pacilitating the supervision or regulation by a vublic entity of an office,

occupation, profession or calling when such order ig made in the ald of

such supervision or regulation.

{=)] (7) Subject to Rule 21, & defendant in a criminal [aetden]
procecding who [velumsaridy] testifies in [$he-aesion] thos proceeding upon

the nmerits before the trier of fact [dees~mo5-have-tke-privilege-ko-refuse

5Eu1e 21 is the subject of a later sStudy ond recommendation
by the Commission. The rule as contained in the URE is as follows:

RULE 21. Limitations on Evidence of Conviction of
Crime ss Affecting Creditility. Evidence of the conviction
of o witness for a crime not involving dishonesiy or false
statement shall be inacdmissible for the purpuse of imralring
hkig credivility. If the witness be the accused in & crimipal
proceeding, no evidence of his convietion of a erime shall be
admissible for the sole purpose of impairing his credibility
unless he has First introducefl evidence admlssible sciely for the
purpose of supporting his credibility.
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te-diselese-any-miter-relevant-to-any-issne-in-the-aetion] may be cross-

examined as to all matters suvout which ne was examined in chief.

{8) Excert for the deferndant in a criminal peocoaling, a

witness who, without having cleimed the privilege under this rule, testifies

in & proceeding vefore the trier of fact with respect torarmatter

does not have the privilege under this rule to refuse to discloge irn such

proceeding anything relevant to that metter.
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COMMENT

Revised Rule 25 sets forth the privilege, derived from Article I, Section
13 of the California Constitution, of a person when testifying to refuse to
give information that might tend to incriminate him. This privilege should
be distinguished from the privilege stated in Revised Rule 23, which is the
privilege of a defendant in a criminal case to refuse to testify at all. As
in the case of Revised Rule 23, the Commission recommends that the law relat-
ing to the privilege against self-incriminetion be gathered together and
articulated in a statute such as Revised Rule 25.

Introductory Clause. The words "in an action or to a public official

of this State or to any zovernmental agency or division therecf"” have been
deleted from the statement of the privilege because they are unnecessary in
view of Proposed Rule 22.5, which makes all privileges available in all
proceedings vhere testimony can be compelled. Rules of evidence cannot
gpeak in terms of a privilege not to disclose in those situations where
there is no auty to disclose; evidentiary privileges exist only when a person
would, but for the exercise of a privilege, be under a duty to speak. TFor
example, such rules are not concerned with inquiries bty a police officer
regarding a crime nor with the rights, duties, or privileges that a person
may have at the police station. Thus, the person who refuses to answer a
question or accusation by a police officer is not exercising an evidentiary
privilege because he 1s under no legal duty to talk to the police officer.
Whether such an accusation and the accused's response thereto sre admissible
evidence is a separate problem with which Revised Rule 25 does not purpori

to deal. See, however, Revised Rule 63(6) (confession or admission of
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defendant in criminal case)} and Revised Rule 62(1) in Tentative Recommendation

~apd a Study relating to the Uniform Rules of Evidence {#rticle VIII, Hearsay

Evidence}, I CAL. LAW REVISION COMM'YN, REP., REC. & STUDIES 309, 319-320 {1963).
The reference to Rules 23 and 37 has been omitted because subdivisions

(7) and (8) indicate the extent to which this privilege is subject to waiver.

Subdivisions (1), (2), (3), and (k). These subdivisions declare

existing California law. Overend v. Superior Court, 131 Cal. 280, 283, 63
Pac. 372, 373 (1900}{judge determines availebility of privilege); People v.
Lopez, 60 Cal.2d , 32 Cal. Rptr. hol, 435-436, 384 P.2d 16, 27-28 (1963)
{acts mentioned in subdivisions (2) and (3) of Revised Rule 25 not privileged);

People v. Duroncelay, 48 Cal.2d 766, 312 P.2d 690 (1957), and People v.

Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953){no privilege to prevent taking
samples of body fluids). Of course, nothing in thesc subdivisicns
authorizes the violation of constlitutional rights in repsrd to the manner

in which such evidence is obtained. OSee Rochin v. California, 342 U.8. 165

(1951).

Subdivision (3} has been added to make it clear that a defendant in a
criminal case can be required to demconstrate his identifying physical
characteristice so long as he is not required to testify. Under subdivision
(3), the privilege against self-incrimination cannot be invoked to prevent
the taking of a sample of hendwriting, a demonstratlion of the defendant's

speaking the same words as were spoken by the criminal as he committed the

~18.
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erime, or a demcnstration of the defendant's manner of walking so that a
witness can determine if he limps like the person observed at the scene of
the crime, etc. This matter mey be covered by subdivision (2) of the revised
rule; but subdivision (3} will avoid any problems that might arise beceause

of the phrasing of subdivision (2).

Subdivision (5). Subdivision (d) of the URE rule, now subdivision (5),

has Peen revised tc indicate more clearly that crganizations cther than
corporations are ineluded among those who may have a superior right of
possession. Thie subdivision probably states existing law insofar as it
denies the privilege to an individual who would be personally incriminated
by surrendering public documents or books of a privaie organization in his

posscssion. BSee Wilson v. United Staies, 221 U.S. 361 {1511), and cases

collected in Amnot., 120 A.L.R. 1102, 1109-1116 {193%). See also 8 WIGMORE,
EVIDENCE § 2259b {McNaughton rev. 1961)}. Although there apparently is no
California csse holding that an individusl has nc privilege with respect
to other types of property in his custody but owned by ancther, the logile
supporting this exception is persuasive. The word "owns" has been added to
avolid a possible problem where, for example, articles of incorporation vest
exclusive custody of bocks and records in a corporete officer, even though
they are the property of the corporation.

Subdivigion (6). Subdivisions {(e) and (£) in the URE rule are

disapproved by the Commission because they provide that public officials
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end others who engage in any form of activity, occupation, or business that

is subjeet to govermmental regulation may be deprived of the privilege

against self-inerimination by regulaticnes and statutes requiring them to report
or disclose certain matters. No cases have held that the privilege sgainst
self-inerimination can be so easily destroyed. The cases interpreting the
privilege have held only that a record that is actually kept pursusnt to

a8 statutory or regulatory requirement is not subject to the privilege if

the production of the record is sought in connection with the governmental
supervision end regulation of the business or activily. See Shapiro v.

United States, 335 U.S. 1 (1948). Subdivision (6}, which has been included

in the revised rule in lieu of subdivisions (e) and (f) expresses this rule.
The cases have also held that public employees and persons engaged in
regulated activities may be required by statute or regulation to disclose
informetion relsting to the regulsted activity and msy be disciplined for
failure or refusal to make the required disclosures, bui such cases have

never held that such persons have lost their privilege against self-incrimins-

ticn. See Shepiro v. United States, supra. See also People v. Diller, 2k Ca;.
App. 799, 142 Pac. 797 (1914). Under the revisged rule, public employees

may still be required to mske disclosures concerning thelr sdministration

of public affalrs, and msy still be discharged if they refuse to do so;

but, under the revised rule, it is clear that they do not surrender the
privilege against self-incriminetion as a condition of their employment.

Subdivision (7). The Commission has revised subdivision (g) of the URE

rule, now subdivieion {7} of the revised rule, to incorporate the substance
of the present California law (Section 1323 of the Penal Code). See

People v. McCarthy, 88 Cal. App.2d 883, 200 P.2d 69 (1948). Subdivision (g)
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of the URE rule confliects with Seetion 13, Article T of the California
Constitution as interpreted by the Californis Supreme Cowrt. See People v,

Q*Brien, 66 Cal. 602, & Pac. 695 {1885). See alsc People v. Arrighini,

122 Cal. 121, 54 Pac. 591 (1898).

Subdivision {8). The Commission has included & specific waiver provision

in subdivision (8) of Revised Rule 25. URE Rule 37 provides a waiver
provision that applies to all privileges. However, the waiver provision
of Rule 37 would probably be uncoustitutional if applied to the privilege
against self-incrimination. Thus, Rule 37 has been revised so that it
does not apply to Revised Rule 25, which has been expanded to include a
special waiver provision.

Kote that, under subdivision {8) of Revised Rule 25, the privilege
against self-incrimination is waived cnly in the seme action or proceeding,
not in a subsequent action or proceeding. California cases interpreting

ticle I, Section 13 of the California Constitution appear to limit waiver
of the privilege against self-incrimination to the particular proceeding

in which the privilege is waived- Sce COverend v. Superior Court, 131 Cal.

280, 63 Pae. 372 (1900); In re Sales, 134 Cal. App. 5k, 24 P.2d 916 {1923).
A person can c¢laim the privilege in a subsequent case even though he waived
it in a previous case. BSee In re Sales, supra.

Subdivision (8) dces not apply to a defendant in & criminal action or
proceeding; the extent of the waiver by a defendant in a criminal case

igs governed by subdivisicn (7) of the revised rule.
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RUIE 26. LAWYER-CLIENT PRIVILEGE

(17

[£€39] fis used in this rule:
{a) "Cilent" means a perscn, [e®] corporation, [ew-ether] association,

or obher organization (including a public entity)

that, directly or through an authorized representative, consults a lawyer
[er-the-lawrerlis-representabive]| for the purpose of retaining the lawyer
or securing legal service or advice from him in his professional capacity, [4]

and includes an incompetent (i) who himself so consulis the lawyer or (ii)

whose guardian or conservator so consults the lawyer [ex-the-lavreris

representabive ] in behalf of the incompetent. [5]

(b) "Confidential communication between client and lawyer' means

information transmitted between a client and his-lawyer in the course of

that relationship and in confidence by & means which, so far as the client

is aware, discloses the information to no third persons other than those yhe are

present to further the interest of the client in the eongultation or those

reagonably necossary for the transmission of the inrormation or the accogplishe-

ment of the purpose for wkich the lawyer s consulted, and includes advice

given bty the lawyer in the course of that relstionship, {reprosenting-the -

eiicri-apd-ireludes-~dinelesures-of-the-etient-to-a-representabive;-assoeiate
ey-es@&eyee-af—the—lawyey-iaeiéeata;-%e-the—gieﬁeeséeaal—yelatienahigg]

(c¢) "Holder of the privilege" means (i) the client when he is

competent, (ii) a guardian or conservator of the client when the client is

inccopetent, {iii) the personal representative of the client if the elicnt

ie dead, and (iv) a successor, essign, or trustee in dissolution of a

corperation, partnership, associatlca, or other organization fincluding a

willic entity} if dissol.ed.
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(3} [(e}] '"Lawyer" means a person authorized, or reasonsbly believed
by the client to be authorized, to practice law in any state or nation [the
tav-gf-vhieh-reesgniges-a-privitege-againsi-diselssura-af-confidential
copmunieations-between-elient-and-lawyer |,

{2) [£€23] Subject to Rule 37 and except as otherwise provided [by
Peragraph-2-e£] in this rule, [eemmunieations-feund-by-the-judge-to-have-been
between-lavyer-and-his-etient-ipn-the-eourse-ef-that-relabicnchip-and-in

preofessional-eenfidensej-are-privilegedy-and-a-siient ] the client, whether

or not a party, has a privilege {{a)-if-he-is-the-witness] to refuse to

disclose, and to prevent another from disclosing, [any-suek] a confidential

communication [y-amd-{b)-te-prevent-his-lawyer-frem-diseiosing-ity-and-fe)
$e-prevens-any~other-vitness-frem-disetening-sueh-eommunieation-1f-it-eane
to-the-knowiedge-of-suekh-witness-{i)-in-the-sourse-of-ite-sransmittal
be%weea-the-eliant-aad-the-lawyer,—ay-(ii)-in-a-maaae?-ne%-reaseaably-te-he
antieifated-by-the-elienﬁy-sr-(iii}-as—a—resu&t-eﬁ-a-b?eaeh-eﬂ-the-lawyer-elieat
rel&tienship-r--—The-privilege--may-he—eiaimeé.-—by-‘ehe—elienﬂs-in-}ersen-er-hy-his-i
iawye?;-ar-if-iaeempetent;-by-his-guaﬁﬂian;-sr-if-deeeasei;-Ly-his-@ersenal

represenbativer~--The-priviiese-arailabie-bo-g-narperakicn-Ar-aseoeiation-ternin-

ates-upsh-disselutieny ] between client and lawyer if the privilege is claimed h&:

() The holder of the privilege; or

(b) A person who is authorized to claim the privilege by the holder

of the privilege; or

{c) The person who was the lawyer at the time of the confidential

comunication, but such person may not claim the privilege if there is no

holder of the privilege in existence or if he is otherwise instructed by

8 perscon authorized to permit disclosure.
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(3) The lawyer who received ¢r made & commmication gubject to the

privilese under this rule shall clair the privilege Thexzer he:

(a) I8 authorized to claim the privilege under paragraph (¢} of sub-

division (2): and

() _Is preseut when the cormunication is sow 1t to be disclosed.

(2) [te-a-semmunieatisn] 7f [¥ke-fudge-Findge-tunt -suffieient
eridenee | _asido-fecm-the-eemmuniestion —bas “boan-ivtireduaed
£l
to-varrant-a-findina-bhab-the-legat-sepvias-was] tho

-

services of the lawyer were soushit cr cbicined

[n-erder] to enable or aid [the-eitent] anyone to cammit or plan to

C comiit a crime or [a-terby-er] to perpetrate or plan to peIpetTrae a

fraud,

{b) A8 to a commmnication relevant to an issue between parties B
ef-wher] who claim through [$he] & decezeed client, regardless of whether
the frespectixe] cloims are hy testate or intestate succession or vy inter
vivos tramsaction. [y-ex]

{¢) As to a commumication relevant to an issue of breach [of dubs] 2 by
-the lawyer [%e—hia-eliea%y] or by the cllent [$e-his-desmer], of a duty

arising cut of the lawyer-client relationship. [ew]

(d) As to a communication relevint to an issue concerning the

intention or compe=tence of 2 client executing an attested document, cr

- concerning the execution or attestction of such a document, of which the

lawyer is an ettesting witness. [y-ewx]
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(c) is to a communication relevant to an issuc concerning the

intention of a deceased client with respect to a deed of conveyance, will,

or other writing, executed by the client, purporting to affect an interest

in property.

(f) As to a communication relevant to an issue concerning the validity

of a deed of conveyance, will, or other writing, executed by a now deceased

client, purporting to affect an interest in property.

{g) As tc & communication between a physician and & client who consults

the physician or submits to an examination by the physician for the purpose

of securing a diegnosls or preventive, palliative, or curative ftreatment of

his physical or mental condition if the communication, including informetion

obtained by an examination of the client, 1s not privileged under Rule Z27.

(h) As to a communication between a psychotherapist and a client who

consults the psychotherapist or subtmits to an examination by the psycho-

therapist for the purpose of securing a diagnosis or preventive, palliative,

or curative tregtment of his mental or emotional condition if the commumica--

tion, including information obtained by an examination of the client, is

not privileged under Rule 27.3.

§5! [fe)-te-a-cammunication-relevant-be-a-matber-of-commen-interest
betveen-tvo-ap-peve-ealionts-if-made -by-apy-of-then-ta-a-lawyer-when-they
have-petained-in-eommor -Vhen-offered-in-ar-aetion-bebveen-any~of -guek

elienés~4 Where two or more clients- have retoined or-consulted a lawyer

upon a matter of common interest, none of them may claim & privilege under

tols rule as to & communication made in the course of that relationship

when such cciumunicaticon 1s offered in a civil prcoeceeding between such

elients.
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Rule 26

COMMENRT

This rule sets forth the lawyer-client privilege now found in sub-
division 2 of Section 1881 of the Code of Civil Procedure. This rule,
however, contains a much more accurate statement of the privilege than
does the exlsting statute.

The URE rule has beern rearranged and rewritten to conform to the form
and style of the otker rules relating to privileged commnications. The
definitions, for example, have been placed in subdivision (1), as they are
in Bules 27 and 29. The language of the rule has been modified in certain
regpects, too, eo that precisely the same language is used in this rule as
is used in otker rules when the same meaning is intended.

Subdivision (1)-~Definitions.

Paragraph (a)--"Client.” The definitidén of "client" has been reviged to

make it clear that govermmental organizations are conesidered clients for the
purpose of the lawyer-client privilege. This change makes it clear that
the State, cities, and cther pudblic entities have a privilege insofar es
communications mede in the course of the lawyer-client relatiounship are

soncerned. This is existing law in California. See Eolm v. Superior

Court, 42 Cal.2d 500, 267 P.2d 1025 {1954).

The definition of "client” hes also been extended by adding the words
“other organization." The language of the revised rule is intended to
cover such unincorporated organizations as labor unions, sccisl clubs, and
freternal societies when the organization {rather than its individual mem-
bere) ie the client.

The reference to "lawyer's representative"” has been deleted. This term

was included in the URE rule to make it c¢lear that a communiestion to an
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attorney's stencgrapher or investisator for the purpose of transmitting
the informatlon to the attorney is protected by the privilege. This pur-
pose is better accomplished by & modification of the definition of "cone-
fidential communication” in paragraph (b). Under the proposed revisions
of these definitions, comminications to physicians and similar persons for
transmission to an attorney are clearly protected, whereas the protection
afforded by the URE rule would depend on whether such persons could be
called & "lawyer's representative.”

The definition of "client" has also beern modified to make it clear
that the term includes an incompetent who himself consults a lawyer. Sub-
division {1){c) ant subdivision (2) of the revised rule provide that the
guardian of an incompetent can claim the privilege for the incompetent
client and that, when the incompetent client is again competent, the client

may himself claim the privilege.

Paragraph (b)--"Confidential commnication.” "Confidential commmnication
between client and lawyer” has been defined. The term is used to describe
the type of communicaticns that are subject to the lawyer-client privilege.
The definition permits the defined term to be used in the general rule
stated in subdivision {2), and conforms the style of this rule to the style
cf cther rules in the privileges article.

In acéord with existing California law, the revised rule provides that
the communication must be in the course of the lawyer-client relatiomship

and nust be confidential. BSee City and County of San Francisco v. Superior

Cowri, 37 Cal.2d 227, 234-235, 231 P.2d 26, 30 (1951). Confidential
cormnications also inelude those made to thii'd perties, such as accountants

or similar experts, for the purpose of transmitting such information to the
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lawryer. Thus, the phrase, "reascnably necessary for the transmission of

t

the information," restates existing California law. See, e.g., City and

County of San Francisco v. Superior Ccurt, supra, which involved a

communication to a physician. Although the rule of this case would be
changed by subdivision {4){g) and (h) insofar as it applies to commmications
to physicians and psychotherapists consulted as such, subdivision (1)(b)
retains the rule for other expert consultants. {See Comment to subdivision
(4}(g) and (h), infra.) A lawyer at times msy desire to have a client
reveal information to an expert consultant and himself at the same time

in order that he may adequately advise the client. The inclusicn of the
words "or the accomplishment of the purpose for which the lawyer is con-
sulted” makes it clear that these communications, too, are confidential

and within the scope of the privilepge, despite the presence of the third
perty. This part of the definition probably restates existing California

law. BSee Atiorney-Client Privilege in California, 10 Stan. L. Rev. 297,

308 (1958). See alsc Himmelfarb v. United States, 175 F.2d 924, 938-939

(9th Ccir. 1949).

The words "other than those who are present to further the interest of |
the client in the consultation" indicate that a cormunication to a lawyer
is nonetheless confidential even though it is made in the presence of
gnother perscn, such as a spouse, business assoclate, or joint client, who
is present to aid the consultation or to further their common interest in
the subject of the consultetion. These words may chenge existing California
law, for under existing law the presence of & third perscn will sometimes
be held to destroy the confidentisl character of the consultation, even where
the third person was present because of his concern for the welfare of the

client. BSee Attorney-Client Privilege in California, 10 Sten. L. Rev. 297,

308 (1958), and suthorities there cited in notes 67-T1.
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Paragraph (c)--"Holder of the Privilege." The substance of the sentence

found in URE Rule 26{1), reading "The privilege may be claimed by the clienfi
in person or by his lawyer, or if incompetent by his guerdisn, or if deceaseﬁ
by his personal representative,” has been stated in the form of a definition
in subdivision (1){e) of the revised rule. This definition is similar to
the definition of "holder of the privilege” found in URE Rule 27, relating
to the physician-patient privilege. It makes clear who can waive the priv
ilege :or the purposes of Rule 37. It alsc makes subdivision {2) of the
revigsed rule more conclse.

Under subdivision (1){c)}{i) and (ii) of the revised rule, the guardian
of the client 1s the holder of the privilege if the client is incompetent,
and an incompetent cllent becomes the holder of the privilege when he becomes
competent. For example, if the client is a minor of 20 yeare of age and he
or his guardian consults the attorney, the guardian under subdivision (1)(c)
(11) is the holder of the privilege until the client becomes 21; thereafter,
the client himself is the holder of the privilege. This is true whether
the guardian consulted the lawyer or the minor himself congilted the lawyer.
The existing California law 1s uncertain. The statutes do not deal with
the problem and no appellate decision has discussed i%.

Under subdivisions (1){c)(iii), the personal representative of the
client is the holder of the privilege when the client is dead. He may
either claim or walve the privilege on behalf of the deceased client. This
may be a change in the existing California law. Under the (alifornia law,
it seems probable that the privilege survives the death of the client and

that no one can waive it after the client's death. See Collette v. Sarrasin,

184 cal. 283, 289, 193 Pec. 571, 573 (1920). Hence, the privilege apparently
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mzst be recognized even though it would be clearly to
the interest of the estate of the deceased client to walve it. If this is
the present California law, the URE provision would be a desirable change.
Under the URE rule and under the revised rule, the personal representative
of a deceased client may waive the privilege when it is to the advantage of
the estate to do so. The purpose underlying the privilege--ito provide a
elient with the assurance of confidentiality--does not reguire the recog-
nition of the privilege when to do so is detrimental to his Interest or to
the interests of his estate.

Under subdivision {1){c)}{iv), the successor, assign, or trustee in !
dissolution of a dissolved corporation, assoclation, or other organization
is the holder of the privilege after dissolution. Thie changes the effect of
the last sentence of URE Rule 26(1), which has been omitted from the revisgd
rule, since there is no reason to deprive such entities of a privilege when
there is only a change in form while the substance remains.

The definition of "holder of the privilege" should be considered with
reference tc subdivision (2) of Revised Rule 26 {specifying who can claim
the privilege) and Revised Rule 37 (relating to walver of the privilege).

Paragraph (d)--"lawyer.” The Commission approves the provision of the URE

rule that defines "lawyer" to include a person "reasonably believed by the élient

0 be auvthorized" to praétice law. Since the privilege is intendéd to encourage
full disclosure by giving the client assurance that his communication will

not be disclosed, the client‘s reasonable belief that the person he is con-
sulting is an attorney should be sufficient to justify application of the
privilege. BSee 8 Wigmore, Evidence § 2302 (McNaugton rev. 1961), and cases

there cited in note 1. See also McCormick, Evidence § 92 (1954).
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The Commission has omitted the reguirement of the URE that the client
must believe reasonably that the lawyer is licensed to practice in a juris-
diction that recognizes the lawvyer-client privilege. Legal transactions
frequently cross state and national boundaries and require consulitation
with attorneys from many different jurisdietions. The California client
should not be required to determine at his peril vhether the Jurisdiction
licensing his particular lawyer recognizes the privilege. He should
Ye entitled to assume that the lauyer consulted will maintain his
confidences £6 the same extent as would aslawyer in Californis.

The existing California law in this regard in uncertain.

Subdivision (2)--General rule.

The substance cf the genéral rule contained in URE Bule 26{1) bas been
set out in the revised rule as subdivision (2). The rule has been revised
to conform to the form and style of Rule 27 so that precisely the same
language 1= used where the same meaning is intended.

Privilege must be claimed. Revised Rule 26, as well as the original

URE rule, 1s based upon the premise that the privilege must be claimed by
a person who is authorigzed to claim the privilege. If there is no claim of
privilege by a person with authority to make the claim, the evidence is
admissible. To make this meaning clear, the words "are privileged" have
been deleted from the preliminary language of subdivision (2). Subdivision
(2) sets forth the persons authorized to claim the privilege, and, under
Proposed Rule 36.5, & judge can, on his own motion, exclude a confidential
attorney-client communication on behslf of an absent holder.

Since the privilege is recognized under the revised rule only when
claimed by or on behalf of the holder of the privilege, the privilege will
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exist under these rules only for so long a&s there is a holder in existence.
Hence, the privilege ceases to exist when the client's estate is fipelly
distributed and his personal representative discharged. This 1s apparently
3 change in the California law. Under the existing law, 1t seems likely
that the privilege continues to exist after the client's death and no one

has authority to waive the privilege. See Colletie v. Sarrasin, supra, 184

Cal. 283, 193 Pac. 571 {1920). See also Paley v. Superior Court, 137 Cal.

App.24 450, 290 P.2d 617 (1955), and discussion of the amalogous situation
in connection with the physician-patient privilege in the Study, lufra at
000-000. Although there is good reason for maintalning the privilege
while the estate is being administerci--particularly 17 the estate 1s
involved in litigation--there is liitle reason to prescrve secrecy at

the cxpense of justice after the estate is wound up and the representa-
tive CGischarged.. Thus, the better policy seems to be eupressed in

the URE and the revised rule, vhich terminates the privilege upon

discharge of the client's personal representative.

Persons entitled to claim the privilege. Paragraphs (a), (b), and

(c) of revised subdivision (2) state the eubstence of the last sentence of
URE Rule 26{(1), reading "The privilege may be claimed by the client in person
or by his lawyer, or if incompetent, by his guardlan, or 1f deceased by his
personal representative,” with some changes.

Under paragraph {a) of revised subdivision (2), the "holder of the
privilege” may claim the privilege. Under paragraph {b) of revised sub-
division (2}, persons suthorized to do so by the holder may c¢lalm the pri-

vilege. Thus, the guardian, the client, or the personal representative
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(when the "holder of the privilege") may authorize another person, such as
his attorney, to claim the privilege. Paragraph (c) of revised subdivision
(2) states more clearly the substance of what is contained in URE Rule 25(1),
which provides that the privileze iy be claimed v "the client in

person or by his lawyer."

"Eavesdroppers.” Peragraph (c) of URE Rule 26(1) was drafted by the

Comuissioners on Uniform State Iaws to meke it clear that the lawyer-client
privilege can be asserted to prevent eavesdroppers from testifying concerning
the confidential communications they have intercepted. See Uniform Rule 26
Comment. Although this paragraph has been deleted from the revised rule,

its substance has been retained by the provieion of subdivision (2) that
permits the privilege to be claimed to prevent anyone from testifying to

& confidential commnication. Probably, this will change the existing

California law. See People v. Castiel, 153 Cal. App.2d 653, 315 P.24 79

(1957). See alsc Attorney-Client Privilege in California, 10 Stan. L.

Rev. 297, 310-312 {1958), and cases there clted in note 84

Hovever, the rule stated in  the revised rule and the

URE rule is a desirable one. Clients and lawyers should he protected agalnst
the risks of wrongdoing of this sort. See Penal Code Section 653i, making
it a felony to esvesdrop upon a conversation between a person in custody

of a public officer and that person's lawyer. No one should be able to

use the frults of such wrongdoing for his own advantage by using them as
evidence in court. The extension of the privilege to prevent testimony by
eavesdroppers would not, however, affect the rule that the making of the
commnication under circumstances where others could easily overhéar is some
evldence that the client did not intend the communication to be confidential.

See Sharon v. Sharon, 79 Cal. 633, 677, 22 Pac, 26, 131 (1889).
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Revisions in URE language. The words "if he is the witness” have been

deleted from subdivision (2) of the revised rule beceuse they impose a lim-
itation that is neither necessary nor desirable. Inasmuch as these rules
apply in any type of proaéeding, they apply at times when the person from
whom information is sought cannot be regarded technically as a witness--as,
for example, on & request for admissicns under California discovery practice.

The word "another" has been used instead of "witness" in the prelim-
imary languasge because "witness” is suggestive of testimony only at a trial.
'The existence of privilege makes 1t poseible for the client to prevent a
person from disclosing the communication at a pretrial proceeding as well as
at the trial.

Paragraphs (a), (b}, and (c¢) of URE Rule 26(1)--subdivision (2} of the
revised. rule--have been deleted. Those paragraphs indicate the persons
against whom the privilege may be asserted. The privilege, where
applicable, shouwld be available azainst any witness, ience,
the limitations of these paragraphs have been deleted as unnecessary and
undesirable.

Subdivision: (3)--When lewyer must claim privilege.

Under subdivision (3) of the revised rule, the lawyer must claim the
privilege on behalf of the client unlese otherwise instructed by a person
authorized to permit disclosure. Subdivision (3) is included to
preclude any implicstion, from the authorization in subdivisilon (2)c), that
a lawyer may have discretion whether or not to claim the privilege for his
client. Compsre Business snd Professions Code Sectlon 6068e.

Subdivisionse (4) and (5)--Exceptions. The exceptions to the gemeral rule,

which were stated in subdivision (2) of the URE rule, have been set forth
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in subdivisions (4) and (5) of the revised rule. None of these exceptions
is expressly stated in the existing California statute. However, mest of
them are recognized tc scme extent by judiecisl decision,

Subdivision (4){a)--Crime or fraud. Paragraph {a) of subdivision (&)

provides that the privilege does not apply vhere the legal service was
sought or cobtained in order to emable or aid the client to commit or plan
to commit a crime or 4o perpetrete or plan %o perpetrate a fraud. Calif-
ornia recognizes this exception insofar as future criminal or fraudulent

activity is concerned. Abbott v. Superior Court, 78 Cal. App.2d 19, 177

P.2d 317 (194%7). URE Rule 26 extends this exception to bar the privilege
in case of consultation with the view to commission of any tort. The
Commission has not adopted this extension of the traditional scope of this
exception. DBecause of the wide variety of torts, and the technical nature
of many, the Commission believes that to extend the exception to include
all torts would present difficult problems for an attorney consulting with
his client and would open up too large an area for mullification of the
privilege.

The URE rule requires the Judge to find that "the legal service was
sought or obtained in order to emable or aid the ciient to commit or
plan to commit a crime or a tort." ‘The Commission has substituted the
word "anyone" for the reference to "the client." The applicability of
the privilege and the exception should not depend upon who is golng to
commit the erime. The privilege should not provide a sanctuary for
plaming crimes by anyone. The broader term ig also used in Rule 27
(in both the URE and the revised versioms).

The original URE rule required the judge to find that "sufficient
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evidence, aside from the communication, has been introduced to warrant
a finding" that the legal service was sought for a fraudulent or illegsl
purpose. The Commission has eliminated this requirement from revised
subdivision 4{a) as unnecessary in view of Proposed Rule 37.5, which

has been added by the Commission,
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Subdivision (4){b)--Parties claiming through deccased client. Subdivision

(4)(v) of the revised rule provides that the privilesze does not apply on
an issve betveen parties all of vhow claim through a deceased client. Under
existing Californis law, all must clalir through the client by testate or
intestate succession in order for the exception to be applicable; a claim by in-
ter vivos transaction apparently is not within the exception. Paley v. Sggerioi
Court, 137 Cal. App.2d 450, k60, 290 F.2d 617, 623 (1955). The URE and .
the revised rule include inbter wvivos wransactions within the exception.
The traditional excepiion uvetueen claimants by testate or Intestate
succession was based onh the theory that the privilege is granted to protect
the client's interests against adversc parties and, since claimants in
privity with the estate elaim through the client and not advrersely, the
client presumably would want his communications disclosed in litigation
betireen such claimants in order that his desires in repgard to the disposition
of his estate might be correctly ascertained and carried out. Yet, there
is no reason to suppose, for example, that a client's interests and desires
are no. represented by a person claiming under an inter vives transaction--
a deed--executed by a client in full possession of his faculties while
those interests and desires are necessarily represenced by a claimant under
8 will executed vhile the elaimsnt's mental stabllity was cdubicus. Therefore,r
the Commission can perceive no basis in logic or policy for refusing to
extend the exception to cases where one or more of the parties is claiming
by inter vivos transaction. BSee the discussion in the [iudy, Ilnfra at 000-C00.
The URE rule does not reguire the client to be deceased before the
exception ayplies. The revised rule restorss the reguiremnent of existing

law that the client be decemssed. The exception is Dbased on the client's
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presuned intent; hence, while the client is living, his claim of privilege
should be recognized, for it effectively dispels any belief that he desires
disclosure,

Subdivision (I){c)~-Breach of ¢uly. The breach of duty exception

stated in subdivision (4)(e) hzs noi heen recognized by & holding in any
California case, although a dictum in one copinion indicates that it would

be. Pacifie Telephone and Telegraph Co. v. Fink, 1b1 Cal. App.2d 332, 335,

266 P.2d 843, 845 (1956). The exception is approved because it would be
unjust to permit a client to accuse his attorney of a breach of duty and to
inveole the privilege to preveni the avtorney from bringing forth evidence
in Gefense of the charge. The subGivision has been revised Lo make it
clear that the duty involved must be one arising out of the lawyer-client
relationship, e.g., the duty of the lawyer to exercise reascnable diligence
on behalf of his elient, the duty of the lawyer to care faithfully and
account for his client's property, or the client's duty to pay for the
lawyer's services.

Subdivision (4){d), (e), and (£)--Attesting witness; dispositive

instruments. The exception steted Iin subdivision (%)(J)} bas been confinecd

to the type of commmication one woull expect an attesting witness to
testily to. Merely because an attorney acts as an atiesting witness should
not wipe out the lawyer-client privilege as to all statements made concerning
the documents attested; but the privilege shoula not prohibic the lawyer
from performing the duties expected of an attesting witness. Under existing
law, the attesting witness exception has been used as o device to obtain
information from a lawyer relating to dispositive inscruments when the lawyer

received the information in his capacity as a lawyer aad not merely In his
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capacity as an attesting witness. OSee generally, In re Mullin, 110 Cal. 252,
L2 Pac. 645 (1895).

Although the attesting witness excepticn stated in paragraph (d) is
limited to information of the kind tc which one would expect an attesting
witness to testify, there is merit in meking the exception applicable to
gll dispositive instruments. One would normslly expect that a client would
desire his lawyer to commumnicate his true intention with regard to a
dispositive instrument if the instrument itself leaves the matter in doubt
and the client is deceased. Accordingly, two new excepbtions-~paragraphs
(e) and (f)--have been created relating to dispositive instruments generally.
Under these exceptions, the lawyer=--yhether or not he is an attesting witness--
will be able to testify concerning the intention or ccmpetency of a
deceased client and will be able to testify to communications relevant to
the validity of varicus dispositive Instruments that have been executed by
the client,

Subdivision (4)(g) and (h)--Communications to physicians and psycho-

thergpists., These exceptions meke the lawyer-cllent privilege inapplicsble
to protect a communication between the lawyerts client and e physician or
psychotherapist consulted as such if the communication is not independently
privileged under the substantive rules relating to physicians (Rule 27) and
psychotherapists (Rule 27.3), respectively. This changes existing lalifornia

law. In City and County of San Francisco v. Superior Court, 37 Cal.2d 227,

231 P,2d 26 {1951), the court held that, even though a client's communica-
tion to a physician was not privileged under the physicianepatient privilege,
the carmunication nevertheless was privileged under the lawyer-client privi-

lege because the purpose of the client's consultation with the physician was

~30- Rule 26




to assist the lawyer in preparing the client's lawsuit. The :roader
implications of this decision in regard to a conduit theory of communica-
tions between client aqd lawyer arc not affected by the exceptions stated

in paragraphs (g) and (h), for it is clear under subdivision (1){b) that
elther the client or the lawyer msy communicate with each other through
agents. However, in the specific situations covered by parsgraphs (g) and
(h)--commmications between a client and a physician or psychotheraplst
consulted as such--other rules spell out in detail the conditions and circum-
stances under which commmniecations tc physicians (Revised Rule 27) and
psychotherapists (Revised Rule 27.3) are privileged., Where a client's
communication to either of these persons is not protected by the privilege
granted these relatlonships, there is no reason to protect the communica-
tion Ly applying a different privilege in circumvention of the policy expressed
in the privilege that ought to be applied. The admissibility of relevant snd
material evidence bearing upon substantive issues in a given case should

not e determined on the basis of whether a lawyer is ccnsulted before a
client sees his physician or paychotherﬁpist for diagnesis or treatment.

Subdivision (5)--Joint clients. Subdivision (5) of the revised rule--

the jolnt client exception-~states existing California law, Harris v, Harris,

136 Cal.379, 69 Pac. 23 (1902). The exception as proposed by the Commissicner$
on Uniform State Laws has been modified because, under the original

language of the URE, the excepticn appears to apply only to communications
from one of the clients to the lawyer. Under the revised rule, the

exception applies to communications either from or to the lavyer.
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RULZE 27. FPHXSICIAN-PATIENT FRITILEGH
{1} As used in this rule [5] :

—

(a) [#23] "Comfidential commnication between patient and physician

{and-petient]” means [swekr] inforwation, including informetion obtained by

an examination of the patient, transmitted between a patient and his physiclan

[aaa-ﬁatiea%,niaaiuéiag—éﬁéeama%iea—sb%aiaeé-hy@aarexsaiaa%ien-sﬂ—the-ﬁa%iea%7

g&-ig-transmitbed] in the course of that relationship and in confidence [ssd]

by a mesns which, so far as the patient is aware, discloses the iaformation to

no third persons other than those who are present to further the interest of the

patient in the comsultation or those reasonshly necessary for the transmission

of the information or the accomplishment of the purpose for which [45] the

physicisn is [$xanemitied. | consulted, end includes asdvice given by the physician

in the course of that relationship.

(b) [£e)] "Holder of the privilege" means {i) the patient when he is

competent, (ii) a guardian or conservator of the patieat when the patient

is incommetent, and {iii) the personal representative of the patient if the

patient is dead. [%he-ga%éeaﬁ-whéie—a&i¥e~aﬁé-EE%—H&QEfugaafaéaashéﬁ-af-%he

-gaa:_iaaye§~%h£~§ersea~e£-aa—iaeez§etea%w§atéeaég~ae-%he-§e€saaai-re@seseatative
gf-a-deceased-patienss ]

{c) [fa3] "Patient” means a person who [s] consults s physlcian or

submits to an examinatlon by a physician for the [sede] purpose of

securing a dlagnosis or preventive, palliative, or curative treatment

[7-ef—anééaga@sis-§?€£imi£afy-%e—eaeh—t;eatzea%ﬂ of hie yiysicel cr menizl

condition. [s-esmsulis-a-sbysieinny-or-sdbuiis-te-an-examizatien-by-a- siaians ]
B =
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(a) (£{83] "Physician™ means a person suthorized, or reasonably

believed by the patlent %o be suthcrized, to practice medicine in
[the] any state or [fuerzsdistisn-js-vhich-tlhs-esnsuibabisn-ar-cKaEin-
asien-tekes-plas2: | nation.

{2) Bubject to Rule 37 and except as otherwise provided

[by-paragrapie-{3);-{h)5-£53-a02-£63-6e£] in this rule, [a-persen] the patient,
whether or not a party, has a privilege fb-a-civil.acion
oP-in-a-presecution- for-a -misdenennerd te refuse to disclose,
and to prevent [a-witnazss] another from disclosing, [a-eemmanientien

5 4£-.he-claims.ihe-privaiege-and. the.Judge. £inds Hhat - Lom - the
commaieation.was)]a confidenti#l communication between patient and
physiéian[?9__and,-ébéu»thenﬁa#ieat-sr—%he-ghyséeéaa-reaseaabiy
believed-the- commnieation-$5-be-nezessasry-or-heipful-se-cnable-the
physieian-te-gale-a-dingnesig-of-tkhe~eondition-af-the-natieni-or-i0
progevibe-ar-vender-irenireni-therefor;-and-te)--The-yitness-£i)
ig-she-holder-of-the-privilege-or-fiil-at-the-fime-of-the. conpmni -
eetipn-vas-the-phyeieian- or-a-persch-to-whor-diszlagure-was-rade
becanze-reasonabiy-gecessary-for-she-transmission- af-the-eoxnuaiention-
ex-for-the-zecompiichrent-ef-the-surpose-for-vhick-is-vas-iransmitied
exr-{iii)-is~any-ether-person-vhe-obiained-kuoviedge-or-poscession af
she-corEmai eg4ion-oe-the-resuii-of-an-inieniieral-breaeh-of-the
physieian's-dusy-ef-asnéiselasure-by-the-physicien-or-his-ngent-ow
servaas-and-{d)-the-eledmans) if the privilege is dlaimed by:

(a) The holder of the privilege; or
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(v) A person who is authorized tc claim the privilege [few-him]

Ty the holdor of the privileze, or

{¢) The porcon who was the physician at the time of the confideutial

ccmmunicafianl Dul suel varson nay not clain the privilape 17 thore is

1o holdor of the privilese in cexistence gr if he i3 cthervisc lnsiructad

£
fei
i

5y a persop guthorized to permit disclosure.

(3) The physician who received or made a cocmmnication subject to

G;, 3s aushorized to claim the privilege under paragraph {c)of sub-

divigion {2); and

(b) Is present when the communication is sought to be disclosed.

{#) [£33] There is no privilege urnder this rule [se-¥e-asy-relewass
esxEmsicadion-betvween-the-petient-prd-his-physiedan ]

{a) [{8)--He-mersen-tpg-a-privilege-under-ihig-wale | Ir{the

»'!

fudge-finds--spas-suffizient weyidonaes-apide ~Eron-the-gsumunisation-hae

keen-inbroduead-to-warrari~-a-findhpg-thet ] the svivices of the

physician were sought or obtained to enable or aid anyore to commit

or plan to commit a crime or a tort [3] or to escape detection or

apprehension sfter the ccmmission of 2 crime or a %ort.
gylﬂ[éeé-a@ea—aa-issaeahe%weea-ﬁaféées-eiaiméag—%y] As to a

comrunication relevart to an issuc between rartles who cleim

thrcuph o deceased patient, rezerdless of whether the claime zre

by testate or intestate succession or by inter vivos transaction

! [frem-a-deeensed-pasiens 1.
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(c) As to a communication relevant to an issue of breach, by the

physician or by the patient, of a duty arising out of the physician-patient

relationship.

(d) As %0 a commnication relevant to an issue concerning the

intention of a deceagsed patient with respect to a deed of conveyance,

will, or other writing, executed by the patient, purporting to affect

an interest in property.

(e} [€®9] As to e communication relevant to [wuses]) an issue

[as-%e] concerning the validity of a [deeumens-es-g-wili-ef-ihe

pa%ieat,J deed of conveyance, will, or other writing, executed by a now

. deceased patient, purporting to affect an interest in property.

£) [4a)-upen-an-issue-ef-the-patientls-sonditien] In [am-aetden] a
proceeding to commit [him] the patient or otherwise place him or his

property, or both, under the control of another [er-ethers]because of

his alleged mental [ineemgetease;]or physical condition.

(g) Inlam-metien] a proceeding brought by or on behalf of

the patient in which the patient seeks to establish his competence.
[ex]

{h) In a crimina) proceeding.

(i) In[am-aetden] g proceeding to recover damages on account of

conduct of the patient which constitutes a criminal lbffence]l offense.
{oiher-than-a misdemennery -eF |

(3) In a disciplinary proceeding.

(k) {[éh)--There-is-ne-privilege-under-this-ruie] In [an-webien]

8 proceeding, including an action brought under Section 376 or 377

of the Code of Civil Procedure, in which an issue concerning the

condition of the patient [is-an-elcment-or-faster-of-ihe-elaim-or

gefense-ef] has been tendered (1) by ihe petient, ci (ii) [¢#] vy eny party

claiming through or under the patient, or (iii) by any party clalming as &
benefigiary
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or the patient through a contract to which the patient is or was a
party-

(1) (¢5)--There-is-ne-privilege-under-this-wule] As to information
which the physician or the patient is reguired to report to a public official
or as to information required to be recorded in & public office,

unless the statute, charter, ordinance, administrative regulation,or

other provision requiring the report or record specifically provides

that the information shall not be disclosed.
[£7)--A-privilege-under-thig-rule-as-59-a- eonrmnicasion-i6-5er-
mingced-if-she-judge-finds-thet-aay-gersen~-vhile-a-holder-cf-the
privilege~-has- eguded-the-phyeieian-or-any-ageni-er-servant-ef-the-
physieian-to-4tessify-in-any-aetion- £o-aay-Easter-of-vhieh-the-physician-

er-his-agens-or-servani-gained-knsvledge-through-the~eopmurications |

COMMER

The privilege created by Rule Z7 is very similar to the privilege
created by subdivision 4 of the Code of Civil Procedure. The URE

Tule is, however, a clearer statement of the priviiege.

i—'g
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Subdivision (1)--Definitions.

Paragreph (a)--"Confidential commmication." The definitiom'of "eon- .-

fidential commnication" has been revised to include.language: taken.from

the URE version of Rule 26. As revised, the definition requires that the infor~
ration be trensmitted in confidence between a patient and his physician in
the course of.the physician-patient relationship. This requirement
eliminates the need for subdivision (2)(b) of the URE rule which
reguired the judge to find that the patient or physician reasonably
believed the comminication to be necessary or helpful to enable the
physlcian to make a dlaghosis or to prescribe or render treatment. :
This definition probably includes more communications than does the URE
language. For example, it would be diffienlt to £it the statement of
the doctor to the patient giving his diagnosis ﬁithin the provisions

of URE subdivision {2)(b), whereas such statements are clearly witain
the definition of 'bonfidential comrmnication' as revised. It is un-
certain whether the doctor's statement is covered by the existing
California privilege.

Paragraph (b)--"Holder of the privilege." The definition of "holder of

the privilege" has been rephrased in the revised rule to conform to the similar
definition in Revised Rule 26, Under this definition, a guardian of the patient
is the holder of the privilege If the patlent is incompetent. This differs
from the URE rule vhich makes the guardian of the person of the '
patient the holder of the privilege. Undsr the revised defipition,

if the patient has a separate prardiann of hls sstnte gnd & separwie

guardian of his person, either guardian can cleim the privilege. The

provision making:the persorsl representative of the patient the holder
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oi the privilege when the patient is dead ey change the existing
California law. Under the present California law, the privilege may
urvive the death of the patient in some cases and no one can waive

it on behalf of the patient. BSee the discussion in the Study,

infia at 000-000. If this is the existing Califormia law,

it would be changed because the personal representative of the
ratient will have authority to claim or waive the privilege after the
patient's death. The change is desirabie, for the personal representative
can protect the interest of the patient's estate in the confidentiality
of ithese statements and can waive the Privilege when the estate would
benefit by waiver. And,vhen the patient's estate has no interest in
preserving confldentiality, or when the estate has been distributed

and the representative discharged, the importance cf providing the courts
with complete access to evidence relevant to the causes before them should
prevall over vhatever rexeining interest the decedent may have had in
secrecy.

This definition of "holder of the privilege” should be considered

with subdivision (2) of the revised rule {specifying who can claim the
privilege) and Rule 237 {relating to vaiver of the privilege).

Paragraph {c}--"Patient." The Commission disapproves the requirement of

the URE rule that the patient must consult the phyeician for the sole purpose

of treatment or diagnosis preliminary to treatment in order to be
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within the privilege. This requirement does not appear to be in the

existing California law, See McRae v. Erickson, 1 Cal. App. 326, 332-

333, 82 Pac. 209, 212 {1905). Since treatment does not always follow
diagnosis, the limitation of diagnosise to that which is "preliminary to
treatment” is undesirable, Also, inclusion of the limitation “sole"
with respect to the purpose of the consultation would eliminate some
statements fully within the policy underlying the privilege even though
made while consulting the physician for a dual purpose. ¥For example, &
repalirman might visit a physician both for the purpose of obtaining
treatment from the physlcian and for the purpose of repairing the physi-
clan's equipment. Statements made by the patient during the course of
the visit to enable the physician to dlagnose and treat him would seem
to be as deserving of protection as statements made by another person
whose sole purpose was to obtain treatment. Of course, statements made
for another purpose, such as repairing the equipment, would not be pro-

tected by the privilege.

Paragraph (d)--"Physicisn.” Paragraph (d) of subdivigion (1) defines
phyeleian to include a person "reascnably believed by the patient to be |
authorized" to prectice medicine. This changes existing Californis law,
which requires the physician to be licensed. CODE CIV. PROC. § 1881 (4).
If we are to recognize this privilege, we should be willing to protect
the patient from reasonable mistakes as to unlicensed practitioners.

The privilege also should be applicable to commnications made to a
physician suthorized to practice ino aoy state or nation. When a Californmia
resident travels outside the State and has ocecasion te visit a physician
during such trgvel, or where a physician from another state or nation par-
ticipates in the treatment of a person in California, the patient should be
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entltled to assume that his commnications will he given as mich
protection as they would be if he talked to a Celifornia physician in
California. 4 patient should not be forced to inguire about the jur-
isdictions where the physician is authorized to practice medicine and
vhether such juriedictions recognize the physician-patient privilege
before he mey safely comminicate to the physician.

Subdivision (2)--General rule.

The basic statement of the physiclan-patient privilege is set out
in the revised rule as subdivision (2). The following modifications
of this provision of the URE rule have been made in the revised rule:

(1) The rule has specifically been made subject to Rule 37 (waiver)
and subdivision {7) of URE Rule 27 has been omitted as unnecessary .

(2) Under subdivision (4)(h) of the revised rule, the privilege is
not applicable in eriminal actions and proceedings. The URE rule would
have extended the privilege to a prosecution for s misdemeanor. The
existing California statute makes the privilege unavailable in any crime
iral action or proceeding. (ODE CIV. PROC. § 1881 (4). The Commission is
unaware -of any criticism of the exieting California law. Ia addition, 1if
the privilege were appliceble in a trial on a misdelfleanor charge but not
applicable in & trial on & felony charge, as under the URE rule, it
would be possible for the prosecutor in scme instances to prosecute for
s felony in order to make the physiclan-patient privilege not applicable.'
A rule of evidence should not be & significant factor in determining
whether a defendant is to be prosecuted for a misdemeancr or a felony.

(3) The language of the URE rule indicating the persons who may

be silenced by an exercise of the privilege has been omitted.
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The purpose of this language in the URE rule is to indicate that the privilege
may rot be exerclsed against an eavesdropper. For the reasons appearing in
the discussion of Revised Rule 26 {see pages 000-000, supra), an eavesdropper
should not be permitted to testify to a statement that is privileged under
this rule. The revised rule will permit the privilege to be asserted to pre-
vent an eavesdropper from testifying. The existing California law probebly

does not provide this protection against testimony by eavesdroppers. See

generally Kramer v. Policy Holders Life Ins. Assnh., 5 Cal. App.2d 380, 42 P.2d

665 (1935), and Horowitz v. Sacks, 89 Cal. App. 336, 265 Pac. 281 (1928).

(%) The language of subdivision (2)(d} of the URE rule has been revised
to state more clearly who is suthorized to exercise the privilege.

Subdivieion {3)--When vhysicisn must claim privilege.

Subdivision (3), which hae been added to the revised rule, directs the
physician to clalm the privilege on behalf of the patient whenever he is
authorized to do so unless he is otherwise instructed. Under the language of
the URE rule, it is not clear that the physician ie a person "suthorized to
claim the privilege" for the holder of the privilege.

Subdivision (4)--Exceptions.

The excepticns to the physicilan~patient privilege have been gathered
together in subdivision (4). The language has been conformed to that used in
Rule 26 and the order in which the exceptions appear has been altered so that
they are in the same order in which comparable exceptions appear in Rule 26.

Paragraph (a)--Crime or tort. While Revised Rule 26 provides that the

lawyer-client privilege does not apply when the comunication was made %o
epable anyone to commit or plan to commit & crime or a fraud {see pages 000-000,

guprae ), subdivision (L){a) of Revised Rule 27 creates an exception to the physician-




enable or ald anyone to commit or plan to commit a crime or a

tort, or to escape detection or apprehension after the commission

of a crime or a tort. This difference in treatment of the
physician-patient privilege stems from the fact that persons do not
ordinarily consult thelr physicians in regard to matlers which

night subseguently be determined to be a tort or crime. On the

other hand, people ordinarily consult lawyers about preclsely

these matters. The purpose of the

privilege-~to encourage persons to make complete disclosure of

their physical and mental problems so that they may obtain treatment
and heeling--is adequately served without broadening the privilege to
provide a sanctuary for plannivg or conceallng crimes or torts.
Beﬁause of the different nature of the lawyer-client relationship,

g similar exception to the lawyer-client privilege would substantially
impair the effectiveness of the privilege. Whether this excepticn
exists in Califoraia law has not yet been decided,  but 1t probably would
be recognized in an appropriate case in view of the similar court-
created exception to the laWyer-client privilege.

Paragraph (b)--Parties claiming through deceased patient. The language
of subdivision (1)(b) of the revised rule has been revised to conform %o the
language of the comparable exception in Revised Rule 26. See the discussion
of thie exception at 000-000, supra.

Paragraph {c)--Breach of duty. Subdivision {5} c) hes been added to the

revised rule. It expresses an exception similar to that found in subdivision
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{1){c) of Revised Rule 26. Tf a vatien® cherges a doctor with
s breach of duty, he should not be privileged to withhold from the doctor
evidence material to the doctor’s defense.

Paragraphs (d) snd (e)--Dispositive instruments. In subdivisions

(4)(a) and (e} of the revised rule, the URE exception relating to the
validity of a will is broadened to provide an exception for communications
relevant to an issue concerning the intention or competency of the
deceased patient with respect to, or the validity of, any dispositive
instrument executed by the now deceased patient. Where this kind of

igsue arises in a lawsult, commnications made to his physician by the
person executing the instrument become extremely

important. Permitting these statements to be introduced in
evidence after the patient's death will not materially impair the pri-
vilege granted to patients by this rule. Exlsting California law pro-
vides an exception virtually coextensive with that provided in the revigad
rule. CODE CIV. PROC. ¥ 1881 (4)..

Paragraph (f)--Guardianship proceedings. The exception provided in

subdivision (4){f) of the revised rule is broader than the URE rule; it
covers not only commitments of mentally ill persons but also covers such
cases a8 the appointment of a conservator under Probate Code Section 1751.
In these cases, the privilege should not apply because the proceedings
are being conducted for the benefit of the patient. In such proceedings,
he should not have a privilege to withhold evidence that the court needs
in order to act properly for his welfare. There is no similar exceptlon

in existing Celifornia law. McClenahan v. Keyes, 188 Cal. 574, 206 Pec.

454 (1922). But see 350PS. CAL. ATTY. GEH.. 226 regarding the unavall-
ability of the present physician-patient privilege where the physician
acts pursuant to court apvointment for the explicit purpose of giving

testimony.
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Paraginoh (g)--ocosneteney proceefings. language has bezn adaded %o

subdivision (4){g} of the revised rule to distinguish the proceedings referred
to in this subdivision from commitment proceedings covered by the exception
stated in subdivision (4)(f), supra. This exception, toc, is new to Californie
law; but, when a patient’s condition is placed in issue by instituting such a
proceeding, the patient should not be permitted at the same time to withhold
from the court the mest vital evidence relating to his condition.

Paragraphs (h) and (i)-~-Criminal conduct. The URE rule, in subdivision

{2), provides that the privilege does not apply in felony prosecutions, The
revised rule, in subdivision (4)(h), retains the existing California rule that
the privilege 1s inmapplicable in 211 criminal prosecutions. (ODE CIV. PROC.

§ 1881 (4). See also People v. Griffith, 146 Cal. 339, 80 Pac. 68 (1905).

The URE rule, in subdivision {3), proviﬁes also that the priviiege is
inapplicable in civil actions to recover damages for the patient's felonious
conduct. As revised, this exception is found in subdivision {4){1}, which
makes the privilege inapplicable in civil actlions to recover damages for
any criminal conduct, whether or not felonicus, on the part ofythe patient.
The exception is provided in the URE rule because of the inapplicabllity of
the privilege in felony prosecutions, ard its broadened form appears in the
revised rule because of the inapplicabllity of the revised privilege in all
eriminsl prosecutlons. Under the URE article relating to hearsay, the evidenqe
admitted in the criminal trial wouid be admissible in & subseguent civil trial
as former testimony. See ynIFoRM RULE 63(3). Thus, if this exception did
not exist, the evidence subject to the privilege under this rule would be
available in the civil trial if the criminal trial were conducted first but
not if the civil trial were conducted first. The admissibility of evidence
should not depend on the order in which civil apd criminal matters are tried.

Rule 27
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Thie exception 1s provided, therefore, so that the same evidence is available
in the civil case whether the criminal) case is tried first or last.

Paragraph {J)--Quasi-criminal proceedings. Because the URE rules do not '

purport to apply in nonjudéilciasl proceedings, nothing in the rules indicates
whether this privilege should apply in such proceedings. The revised rules,
however, apply in all proceedings except as otherwise provided by statute.
Therefore, subdivision {4)(j) has been included in the rule to provide that

the privilege may not be claimed in thosz administrative proceedlirgs that are
comparable to criminal proceedings, i.es., proceedings brought for the purpose
of imposing discipline of some sort. Under existing law, this privilege is
aveilable in all administrative proceedings corducted under the Administrative
Procedure Act because 1t has been incorporated in Govermment, Code Section |
11513(c) by refefence; but it is not specifically made availsble in administretive
proceedings not conducted under the Administrative Procedure Act because the
statute granting the privilege in terms applies only to civil sctions. The
revised rule sweeps away this distinction, which has no bésis in reason, and
substitutes & distinction that has teen found practical in judiciml proceedings.

‘Paragraph (k)--Patient-litigant exception. The URE rule provides that

there is no privilege in an action in which the condition of the patient is

an element or factor of the claim "or defense” of the patient. The revised
rule--subdivision (4}{k}--does not extend the patient-litigant exception this
far. Instead, it provides that the privilege does not exist in any proceeding
in which an issue ccncerning the condition of the patient has been tendered

by the patient. A plaintiff should not be empowered to deprive s defendant

of the privilege merely by bringing an action or proceeding and placing the
defendant's condition in issue. But, if the patient himseif tenders the issue
of' his condition, he should do so with the realization that he will not be able
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to withhold relevant evidence from the opposing party by the exercise of the
physician-patient privilege. A limited form of this exception is recognized
in existing California law by meking the privilege inapplicable in personal

injury actions. Code Civ. Proc. § 1881 (4); City and County of San Francisco

v. Superior Court, 37 Cal.2d 227, 231 P.24 26 (i951). The exception as

revised extends the existing exception to other situations where the patient f
himself has raised the issue of his condition.

The vevised rule--subdivision {4)}{k)--provides that there is no privilege
in an action brought under Section 377 of the Code of Civil Procedure {wrong-
ful death). The URE rule dces not contain this provision. Under the existing
California statute, a person authorized to bring the wrongful desth action
may consent to the testimony by the physicisn. Code. Civ. Proc. § 1881 (4}. -
As far ss testimony by the physician is concerned, there is no reason why
the rules of evidence should be different in a case where the patient bringe
the sction and a case where someone else sues for the patient's wrungful.
death.

The revised rule--subdivision (4)(k)--provides, also, that there is no
privilege in an action brought under Section 376 of the Code of Civil Procedure
{parent!s action for injury to child). In this case, as in a case under the
wrongful death statute, the same rule cf evidence should apply when the
parent brings the action as applies when the child is the plaintiff

Paragraph {L)--Required reports. The provision of the URE rule pro-

viding that the privilege does not apply &s to information required by slatute
to be reported to a public officer or recorded in & public office has been
extended in subdivision (4)(L) to irclude information required to be reported

by other provisions of law. The privilege should not appiy where the information
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is public, whether it is reported or filed pursuant to a statute or an
ordinance, charter, regulation, or other provision. There is no
comparable exception in existing California law; it is a desirable
exception, however, because no valid purpose is served by preventing the
evidentiary use of relevant information that is required to be reported

and made public.
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RULE 27.3. PEYCHOTHERAPTST ~PATTENT PRIVILEGE

(1) Az peed in this rule:

{n) "Corfidential communicaticy between patient and psychotherapist’

means inforration, inecluding information obtained by an exomingtion of the

patient, tranemitted between o patient and hls psychotheraplst In the course

of that relationshipand in confidence by & means which, so far as the patient

is awere, dilscloses the information to no third persons other than those who are

H

rrecent o further the interest of the patient in the consultation or those

reasonebly necessery for the transmission of the inflormatden: gr the

accomplishment of the purpose for whichk the psychotherspist is consulted, and .

includes advice given by the pesychsoilierapist in the course of that relationship.

(L) "Holder of the privilege' means (i) the patient when he is -

competent, (ii) & suardian or conservator of the patient when the patient

is incompetent,and {iii) the personal representative of the patient if the

patient is dead,

(c) "patiert" means a perscn who consults a psychotherapist or submits

to an examination by & poychotlerapist for the purpose of gecuring a dlagnogig.

or preventive, palliative,or curative treatment of his mental ox enmotional

condition.

(@) “Psychotherapist' means (i) a person authorized, or reasonably

believed by the patient to he suthcorized, to practice medicine in any state

or nation or {11) a person certified &s a psychologist under Chapter 6.6

ngmmencing with Section 2900) of Division 2 of the Pusiness and Professions

Code »
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{2) Subject to Rule 37 and except as otherwise provided in this rule,

a patient, whether or not a party, has a privilege to refuse to disclose, and

to prevent another from disclosing, a confidential comminication between

patient and psychotherapist if the privilege is claimed by:

(a) The holder of the privilege; or

{(b) A person who is authorized to claim the privilege by the holder of

the privilege; or

{c) The person who was the psychotherapist at the time of the confiden-

tial communication, but such person may not claim the privilege if there is

no holder of the privilege in existence or if he is otherwise instructed by

a person authorized to permit disclosure.

{3) The psychotherapist who received or made a commnication subject

to the privilege under this rule shall claim the privilege whenever he:

{a) Is authorized to claim the privilege under paragraph {c) of

subdivision {2); and

{b) Is present when the communication is sought to be disclosed.

(k) ‘There is no privilege under this rule:

(a) If the services of the psychotherapist were sought or ocbtained

to enable or aid anyone to commit or plan to commit a crime or a tort or to

escape detection or apprehension after the commission of a crime or a tort.

Rule 27.3
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(b) As to a commnication relevant to an issue between parties

who clzin through a decessed poatient, regordless of whether the claims

are by testate or intestate succession or by inter vives transaction.

(clds o o cormnicntdor relevant o an isse of Trecch, by the poychctieranist crby

the patient, of o duty srlsirs oubt of the reychotrernpisi-patient relationsh;gn

3 w8 Lo a communication relevant to an issue concerning the intenticn -

of o deceased patient with respect tc a deed of conveyance, will,or other

writing, executed by the patient, purporting to affect an interest in

property .

(e} A3 Lo a commnication relevant to an issue concerning the validity

of & deed of conveyance, will, or other writing, executed by & now deceased patient,

parperting to affect an interest in preperty.

(£} TIn a proceeding brought by or on behalf of the patient

ir which the patlent seeks to =stablish his competence.

{g) In s proceeding, including an action brought under

Section 376 or 277 of the Code of Civil Procedure, in which an issue

concerning tne mental or emotiorel condition of the patient has been tendered (i)

by the patient, or (ii) vy any party claiming through or under the patient, or

(iii) by any party claiming as a beneficiary of the patient through a coniract

to vhich the patient is or was a party.

(k) If the psychotherspist is appointed by order of a court to examine

the patient.

(1} As to informetion waich the psychotherapist or

the patient is required

to report t¢ a publiec official or as to iaformation required to be recorded

in a public office,unless the statute, charter, crdinance, administrative

5/6/63




(:: regulation or other provision regquiring the report or record specifically

provides f{hat tilz inforzation shall not be discloged.
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CObMBNT

Heither the URE nor the existing Coalifornia law provides any specicl privilege
Tor poychiatrists other than that vwiilch is enjoyed by physicions gencrally. On
the ouvaer hand, pereons who consult psychologists have a broud privilege under the
terms of Business and Professions ColGe Scetion 2004, Tet, the need for a privilege
broacer thaa thet provided to patiencs of medicanl doctors iz as great for persons
consuliing psychiatrists as it is for persons consulting psychologists. Adequate
peychotherapeutic treatment is Jdependent upon the fullest revelation of the most
intimatces and embarrassiog détails of sae patient's life. Unless o patient can be
assurcct that such informstion will be held in utmost confidence, he will be re-
Juctant to maxe the fuvll disclosure vmon which his trestment depends. The Com-
mission has received several reporis indicagting thai perscas in need of treatment
someuines refuse such treatment from psychiatrists because the confidentislity of
their communications canmot be assuwrce uvnder existing law. Muny of these persons
are scriocusly disturbed and consticuie threats to other persons in the community.
Accorcingly, the Commisslon recommends that a new privilege be sstahlished thot
woull grans Lo vatients of psychiatrists a privilegs mwich Lroader in scope than
the oriinary physician-patient privilege. Although i¢ is recognized that the
grzaving of the privilege will cperate to withhold relevent evidence in some
cases where such evidence would be crucisl, the interzsts of scciety will be better
served 1f psychiatrisis are able to assure patients tiat their confidences will be
procecied,

Proposed Rule 27.3 is designed to provide this additional privilege. The priwi-
lege applies alsc. topgrhdlogists. and- supersedes the. pgycholegist-patient privilege
provifed in the Sueluness aud Professlons Code. The new priviiege will be ouze

for poychotherapists generally.
IR Rule $27.3
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Definition of "psychotherapist.” In subdivision (1){(d), "psycho-

therapist" is defined ae any medical doctor or certified psychologist.

The privilege is not confined to those medical doctors whose practice is
limited to psychiatry becsuse many medicel doctors who do not speclalize

in the field of psychiatry nevertheless practice psychiatry to a certain
extent. Some patients cannot afford to go to specialists and must obtain
trestment from doctors who do not limit their practice to psychiatry. Then,
t00, because the line between organic and psychoscmatic illness is indistinect,
s physician may be called upon to treat both physical end mental or emotional
conditions at the same time. Disclosure of a mental or emctional problem
will often be made in the first instance to a family physician who will refer
the patient to scmeone else for further specialized treatment. In &ll of
these situations, the peychotherapisi privilege shculd be applicable if the
patient is seeking diagnosis or treatment of his mental or emctional condition.

Scope of the privilege. Generslly, the new privilege follows the physician.

patient priviiege ard the comments made under Rule 27 will apply to the provisions
of Proposed Rule 27.3. The following differences, however, should be noted:

{1) The psychotherapist-patient privilege applies in all proceedings.
The physician-patient privilege does not apply in criminal actions and similér
proceedings. See Revised Rule ET(h)Eh)._ Ydinee the interests to be protectéd
are somewhat different, this difference in the scope of the two privileges és

justified, particularly since the Commission 1s sdvised that proper psycho-'
therapy often is denied a patient solely beceuse of a fear that the psychother-
apist may be compelled to reveal confidential communications in 2 eriminal
proceeding.

Although the psychotherapist-patient privilege applies in a criminal
proceeding, the privilege is not available to a defendant who puts his mental
or emotional condition in issue, as, for example, by a plea of lnsanity or

diminished responsibility. The exception provided in peragraph {g) of
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suvdivision {4) makes this ciear. This is oaly fair. In a criminal proceeding
in which the defendant has tendered hils condition, the prosecution should heve
avallable to it the best informatioﬁ that can be obtained in regard to the
defendant's mental or emoticnal condition. That evidence most likely can be
furnished by the psychotheraspist who examined or treated the patient-defendant.

(2) There is an exception in the physician-patient privilege for commit-
ment or guardianship proceedings for the patient. See Revised Rule 27{4){(f), .
supra at 000. There 1s no similar exception in the psychotherapist-patient
privilege. A patient’s fear of future cormitment proceedings based upon what
he tells his psychotherapist would inhibit the relationship between the patient
and his psychotherapist almost as much as would the patient's fear of future '
criminal proceedings based upon such statements. If a psychotherapist becameé
convinced during a course of treatment that his patient is a menace to himsel{
or to others because of his mental or emotional condition, he is free to briné
sech information to the attention of the appropriate avthorities. The privil;ge
is merely an exemption from the general duty to testify in a proceeding ia .
which testimony can ordinarily be compelled to be given. The only effect of
the privilege would be to enable thé patient to prevent the psychotheraplsat
from testifying in any commitment proceedings that ensue.

(3} The physician-patient privilege does not apply in civil actions
for damages arising out of the patient's crimiral conduct. See Reviged Rule
27(4)(1). Nor does it apply in cdministrative disciplinary proceedings. No
similar exceptions are provided in the psychotherapist-patient privilege.
These exceptions appear in the rphysiclan~-patient privilege
becsuse ' that privilege does not apply in criminal proceedings.
Therefore, an excepticn is also created for comparable civil and adminis-

trative cases. The psychctherapist-patient priviiege, however, does apply
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in criminal casesg; hence, there is no simllar exception in oivil acticis
or administrative proceedings involving the patient's criminal conduct-

Court appointed psychotherapist. Subdivision {4}(h) provides an

exception if the psychotherapist is appointed by order of a court to examine the
ratient. Where the relationshiy of psychotherapist and patient is created

by court crder, there 1s not a sufficiently confidential relationship to
warrant extending the privilege to communications mede in the course of

that relationshlp. Moreover, when the psychotherspist is sppointed by the
court, it is most often Tfor the purpose of having the psychotherapist testify
concerning his conclueglons ag to the patient’s condition. Thereforsz, it

would be inappropriate to bave the privilege apply tc that relationship.

See generally 35 OPS. CAL. ATTY. GEN. 220 regarding the unavailability of

the present physiclan-patient privilege under these circumstances.
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RULE 27.5. RIVILEGE NOU TO TESTIFY AGAINST SPOUSE

(1) A merried person has a privilege not to testify agaipst the other

spouse in any proceeding except:

{a} A proceeding to coammit or otherwise place his spouse or his

rroperty, or both, under the control ¢f another because of his slleged

mental or physicasl condition.

(b} A proceeding brought by or on behalf of a spouse to establish his

competence,

{e)} A criminal proceeding in which one spouse is charged with (i) a

crime against the persocn or property of the other spouse or of a child of

elther, whether committed before or during marriage, or {ii} a crime against

the person or property of a third person committed in the course of committing

a crime against the person or property of the other spouse, whether committed

before or during marriage, or (iii) bigamy or adultery, or (iv) a crime

defined by Section 270 or 270a of the Penal Code.

(d) A proceeding under the Juvenile Court Law, Chapter 2 (commencing

with Section 500) of Part 1 of Division 2 of the Welfars and Instituticns

Code.

(2) Subject to the exceptions listed in subdivision (1), a married

person whose spouse is a pavty to a proceeding has a privilege not to be

called as a witness by ar adverse party to that proceeding without the prior

express consent of the spouse having the privilege under this subdivision.

(3) Unless wrongfuily compelled to do so, a maerried person who testifies

in a particwlar proceeding does not have a privilege under this rule in that

proceeding,

{4) There is no privilege under this rule in s civil proceeding brought

or defended by a married person for the immediate benefit of his spouse or of

himself and his spouse.
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(HY ST,
Rule 27.5.
Under thies rule, & married person has two privileges: (1) a
privilege not to téstify against his spouse and (2) a privilege not to be
calle¢ as e witnese in any proceeding to testify against his spouse. No

similar privileges are contalned in the URE.

Privilege not to testify. The privilege not to testify--subdivision

(1)~~is recommended because compelling a married person to testify egeinst
his spouse would in many caeses seriously disturb if not completely disrupt
the marital relationship of the persons involved. ©Soclety stands to lose
more from such disruption than it stands to gain from the testimony which
would be made avaiiable if the privilege 4did not exist.

The priviiege provided by this subdivision ie based in part on a 1956

recommendation and study made by the Commission. See Recommendstion and

Study relating to The Marital "For and Against" Testimonial Privilege, 1

CAL. LAY REVISION COMM'N, REP., REC, & STUDIES F-1l-~F-19 (1957},

Privilege not to be called as witness. The privilege not to be called

as a witness--subdivision (2)-«1s somevhat similar to the privilege given

the defendant in a criminal case under Rule 23, This privilege is necessary
to avolid the prejudicial effect, for example, of the prosecution ealling the
defendant's wife as & witness, thue forecing her to object before the jury. Thg
privilege not to be called dces not apply, however, in a proceeding where :
the other spouse is not a party. Thus, a married person may be called as a
witness in a grand jury proceeding, but he may refuse to answer a gquestion

that would compel him to testlfy against his spouse.

Rul. "
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Exceptions, The exceptions to the privilege under this rule are similar
to those contained in Section 1881(1) of the Code of. Civil Procedure and
Section 1322 of the Penal Code, but the exceptions in this rule have been
made consistent with those provided in Revised Rule 20--the marital commmica-
tions privilege.

Uaiver, Subdivision (3) provides that the privileges under this rule
will be waived whenever the spouse entitled to claim the privilege testifies,
Thus, a married person cannot call his spouse to give favorable testimony
and expect the spouse to invoke this privilege to keep from testifying on
cross—examination to wnfavorable metters.

Sutdivision (L) precludes merried perscns from teking unfair advantege
of their marital status to escape thelr duty to give testimony under Code
of Civil Procedure Bection 2055. It recognizes & docirine of waiver that
bas been developed in the Celifcrnia cases. Thus, for example, when suit
is brought to set aslde a conveyance from husband to wife allegedly in
fraud of the hushand's creditors, both spouses helng named as defendants, it
has been held that setting up the conveyance in the answer as a defense waiveé

all marital privileges. Tobias v. Adams, 201 Cal. 689, 258 Pac. 588 (1927);

Schwartz v. Brandon, 97 Cal. App. 30, 275 Pac. 48 (1929). But ecf. Marple v.

Jackson, 184 Cal. 411, 193 Pac. 940 (1920). And when husband and wife are
joined as defendants in a gduiet title action and assert a c¢laim to the prop-

erty, they have been held to have waived the privilege. Hagen v, Silva, 139

Cal. App.2d 199, 293 P.2d 143 (1956). Similerly, when the spouses join as
plaintiffs Iin an action to recover damages to one of them, the cause of action

being commmity property at the time the case was decided, each has besn held
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to kave waived the privilege as to the testimony of tie other. In re Strand,

123 Cal. App. 170, 11 P.2d 89 (1932). However, the privilege is available
to the plaintiff spouse who sues alone to recover for his personal injuries,

even though the recovery would have been commupity property. Rothschild v,

Superior Court, 109 Cal. App. 345, 293 Pac. 106 {1930). But cf. Credit

Bureau of San Diego v. Smwallen, 114 Cal. App.2d Supp. 834, 249 P.2d 619

(1952). This rule has seemingly been developed to prevent a spouse from
refusing to testify as to matters which affect his own interest on the ground
that such testimony would also be "against" his spouse under Section 1881(1).
It has been held, however, that & spouse does not waive the privilege by
making the cother spouse his agent, even as to transactions involving the

agency. Ayres v. Wright, 103 Cal. App., 610, 2BY4 Pac. 1077 (1930).

Present law.

Under Sectlon 1881(1) of the Code of Civil Procedure and Section 1322
of the Penal Code, a married person has a privilege, subject to certain
exceptions, to prevent his spouse from testifying for or against him in a
civil or criminal action to which he is a party. Section 1322 of the Penal
Code also gives his spouse a privilege not to testify for or sgainst him in
a criminal action to which he is a party.

The "for" privilege. The Commission has concluded that the marital

testinonial privilege provided by existing law as to testimony by one
spouse for the other should be abolished in both civil and ecriminal
actions. There would appear to be no need for this privilege,

now given to a party to an action, not to call his spouse

to testify in his favor. If a case can be imagined in which a
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party would wish to avall himself cf this privilege, he could achieve the
same result by simply not calling his spouse to the stand. Nor does 1t seem
desirable to continue the present privilege &f the nonparty spouse not to
testify in favor of the perty spouse in & criminal action. It is difficult
to Iragine a case in vhich this privilege would be claimed for other than
mercenary or spiteful meotives,and it precludes access to evidence which

might save an innocent person from conviction.

The "against" privilege. Under existing law, either spouse may claim the priv-

ilege to prevent one spouse from testifying against the other in a criminal action,
and the party spouse may claim the privilege to prevent his spouse from testifying
against him in a civil action. The privilege under Rule 23.5 is given exclusively
to the witness spouse hecause he instead of the party spouse is more likely to make
the Ceterminaticn of whether to claim the privilege on the basis of its -
probable effect on the marital relationship. For example, because of his interest
in the outcome of the action, a party spouse would be under considerable
temptation to claim the privileze even if the marriage were already hopelessl&
disrupted, whereas a witness spouse probably would not.  Illustrative of the
possible misuse of the existing privilege is the recent case of People v.

50 cal.2d 702, 328 p.2d 777 (1950),
Ward,/involving a defendant who murdered his wife's mother and 13-year-old
sister. He bad threatensd to murder his wife--and it seems likely that he

would have done so had she not fled. The merital relationship was as thoroughly

shattered as it could have been; yet,the defendant was entitled to invoke the:}
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privilege to prevent his wife from testifying. In such a situation, the
privilege does not serve at all its true pyypose of preserving a marital
relationship from disruption; it serves ounly as an obstacle to the adminis-

tration of justice.
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RULE 28. MARTTPAL FRIVILEGE FOR CONFIDENTIAL COMMUNICATIONS

(1) Subject to Rule 37 end except as otherwise provided in Paragraphs-

{2)_and_{3)-of] this rule, a spouse {or his guardian or conservator when

v

he is incompetent) [Wga-tranamitted—ts-the-sthey-the-iaferaatien-whieh

consbitutes-the-comauniaation ], vheiher or not a party, has a privilege

during the marital relationship and afterwards [whieh-he-may-elaim-vhackher-

;-n@t-he-és-a-garty—te-the-aetéen,] o refuse to disclosqiand to preveat gno-
ther [she- sshe? ] from disclosing a communicaticn [s-Feurd-by She-judss ]

"

if he claims the privilepe ond the cocumunicgbicn was [te-have

been-had-ez ] made in confidence between [them] hin ond the other spouse while

were hushand and wife. [?h:-uﬁher-speusewar-%he—gdaraian-a?-aa-iaeesaeéent
spedse-ELy-ednim-the~prividege-er-kakodf-af-tha-gpotbe-Raviag-the-privilega- |

{2) [Hei;her-speuse-ma;~elaim-sueh~pr§¥ilege] There is no privilege

under this rule:

(a) [é23] if [%he-judge-Lfinds-that-suifieieni-evidenee;-asids
Prem-the-commnicationy ~has-been-introduced-to-wErrani-o
finding--that] the commmicaiicn was mede, in whole or
in part, to enable.or aid anyone to commlt or [$e] plen

to commit & crime or [e-se¥s] to perpetrate or plan to perpetrate a fraud.

(b} Ina proceeding to commit either spouse or otherwise

place him or his property, or both, under the control of another

tecause of his alleged mental or physical condition.

(¢) In = preceading brought by or on behalf of either spouse
el

ir: which the svouse seeks to establish his competence.
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(4} [4a3] In [am-metie=n] & proceeding by one spouse against the

other spouse, or in a proceeding by a person claiming by testate or intestate

succession or by inter vivos itransaction from a deceased spouse against

the other spouse. [{b)-ia-an-aetiaa-?erndamages-ﬁe?-the—a&ieaatisn-ef-the

aﬁ?eetiens-ai-the—athey,-er-?sr-eriﬁiﬁal-een¥essa%isnmwith-the-ethery-erI
{e) (£23] 1In a criminal [aetiem] proceeding in which cne [ef-thsm]

spouse is charged with iil a crime against the person or property of the

other spouse or of g child of either, or Liil & crime against the person or

property of a third person committed in the course of committing a erime

against the person or property of the other spouse, or (iii) bigemy or

sdultery, or [Sesertien-ef-the-cbher-sw-ef-a-ehild-sf-either] (iv) a crime

defined by Section 270 or Z70a of the Penal Code., [y-sw]

(f) In a proceeding under the Juvenile Court law, Chapter 2 (commencing

with Section 500) of Part 1 of Division 2 of the Welfare and Institutions

Code.

(g) [£4d] 1In a criminal [sesien) proceeding in which the [meeused

effors-evidence-pf-a) communication is offered in evidence by a defendant

who is one of the spouses between vhom the communication was made.

[£3)--A-spouse-whe-weuld-stherwise-have-a-priviloge-undes-this-sule
hag-pe~sueh-griviiage~-if-the-judge-Linds-that-he-or-the-othov-cpouse-white
the-helder-of-the-privilege-beskified-cr-paused-angthay-bo~taptify-in-any

sebicn~-to-any~esERERTeabien~babyeen-she -spouses~upen~thin~aame~-aubjeet-mattery |
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COMPIEET

Ruie 28 expresses the privilege for confidential marital communications.
Under existing law, the privilege for confidential wmerital commnications is
provided in subdivision 1 of Code of Civil Procedure Cocticn 1881.

Subdivision {(1L)--General rule

“ho can claim the privilege. Under the URE rule, only the spouse who

transmitted to the other the information which constitutes the communicaticon
can clasim the privilege. Under existing Californie law, the privilege may
velons only to the nontestifying spouse inasmuch as the statute provides:

"Nor can either . . . be, withcut the consent of the other, examined as to

any comnunication made by one to the other during the marriage.” (Emphasis
added.) It is likely, however, that the statute would be construed to grant

the privilege to both spouses. See generally In re De Neef, L2 Cal. App.2d

691, 109 P.2a Thl (1941). But see People v. Keller, 165 Cal. App.2d 419,

Lhoz-Leh, 332 P.2d 17k, 176 (1958).

Under the revised rule, both spouses are the holcers of the privilege
and eitcher spouse may claim it, 4As a practical matter, it is often
difficult to separate the subject matter of statementis made from one spouse
to ancther from the gubject matter of the replies. Hence, if the privilege
were only that of the communicating spouse, the nature of the privileged
statenent might be revealed by obtaining from the other spouse, if willing
to tesgtify, what was said in return. Protection for each spouse can be
provided only by glving the privilege to both.

Under the revised rule, a guardian of an incompetent spouse may claim
the privilege on behalf of that spouse. However, when & spouse is dead, no

one can claim the priviiege for him; the privilege, 1f it is t¢ be claimed
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at all, can be claimed only by or on behalf of the surviving spouse,

Uermination of marriage. Under existing Califuriia iaw, the privilege

may e claimed as to confidentisl communications made during a marriage
even though the marriage has terminated at the time the privilege is claimed.

Code Civ. Proc. § 1881(1); Pecople v. Mullings, 83 Cal. 128, 23 Pac. 229 (1890).

The URL rule, however, would permit the privilege to be claimed only during
the marital relationship; no privilege would exist afier the marriage is -
terminated by death or divorce. This portion of the URE rule has been
revised to retain the existing California law. Free and open communication
between spouses would be unduly inhibited if one of thc spouses could be
compelled to testify as to the nature of sucn communications after the
termination of the marriage.

Egvesdroppers. The URE rule provides no protection against eaves-

droppers. It provides that the privilege may be asserted only Lo prevent
testinony by & spouse; hence, a person who has overhesrd a confidential
commuication between spouses mey testilfy concerning vhat ae overheard.
The revised rule, however, vpermiis the privilege to be exercised against
anyone. Thus, eavesdroppers may be rrevented from testifying by a claim
of privilege. This constituites a chenge in the existing law, for the
existing law glso proviaes no protection ageinst eavesdroppers. See

generally People v. Peak, 66 Cal. App.2d 59L, 1353 P.2d 46k (19kk); People

v. Mitchell, 61 Cal. App. 569, 215 Pac. 117 {1923}. The change is desirable,
however, for no one should be able to use the fruits of such wrongdoing for
his own advantage by using them‘as evidence in court. The proiection
afforded against eavesdroppers also changes existing law that permits

8 third party to whom one of the spouses has revesled a confidential

-74-
Rule 28




communication to testify concerning it, People v. Swaile, 12 Cal. App. 192,
195-196, 107 Pac. 134, 137 (1909), People v. Chadwici, I Cal. App. 63, 87
Pac. 30k (1906). See also Wolfe v. United States, 201 U.S. 7 (193%). Under

Rule 37, such conduet would constitute a waiver of che privilege only as to

the spouse who makes the disclosure; the privilege would remain intact as
to the spouse not consenting to such disclosure.

Criminal cases. Rule 23(2), as proposed in the URE, provides a

defendant in a eriminal case with a specilal privilege as to confidential
marital communications. About the only difference botween Rules 28 and
23(2) of the URE as originally proposed is that under URE Rule 23(2) the
privilege applies even though the perscn claiming the privilege is not
the communicating spouse. Another possible difference is that URE Rule
23(2} would create a post-coverture privilege, although this is nct
altogether clear. In any event, the revisions of Rule 28 have eliminated
any possible differences between Revised Rule 28 and URE Rule 23(2).
Therefore, subdivision (2) of URE Rule 23 has become superfluous in the
revised rules and has been eliminated.

UTaiver. BSince the revised rule gives each spouse the right to claim
the privilege, subdivision (3) of the URE rule is no longer appropriate
and has been omitted. The question vien the privilege under the revised

rule is terminated is one that is dealt with in Rule 37, relating to waiver.

Subdivision (2)--Exceptions

The exceptions provided in Rule 28 have been reorganized so that they
sppear in the same order in which the excepiions appear in the other
commnication privileges. These exceptions, for the most part, are
recognized in existing California law. The exception provided in URE
sucdivision (2)(b) has been elimirated because there are no actions for
alienacion of affections or for criminal conversation in California.
crv. copi § 43.5.
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Paragraph (a)--Crime or frovd. In paragrapk (a) of subdivision (2),

the revised rule sets forth an sxception when the commnmicetion was made
to enable or aid anyone to commit or plan to commit a crime or fraud. The
original URE version of the exception would have made the exception
applicable whenever the communicaticn was made for the purpose of committing
or plamning to commit a erime or a tort. The privileze is justified by the
need Tor the freest sort of communication between spouses avout all aspects
of their business, social, and private lives. Becausc of the wide variety
of torvs snd the technical nature of many, an extension of the exception

to include all torts would nullify the privilege to too great an extent.
Thig exception does not appear to have been recognized in The Californis
cases dealing with this privilege. HNonetheless, the exception as revised
does not seem so broad that it would impair the values the privilege was
creaved to preserve, and in many cases the evidence which would be
admissible under this exception will be vital in order to do justice
betwe;n the parties to & lawsuib.

Paragraphs {b) and (c)--Guardianship and competency proceedings.

Paragraphs (b) and (e¢) of subdivision (2) have been added in the revised
rule. These paragraphs express an excephion contained in the existing
Calilfornia law. CODE cIV. FroC. § 1881(1) (exception added by Cal. Stats.
1957, Ch. 1961, p. 3504). Commitmerit and competency proceedings are under-
taken for the benefit of the subject person. Freguently, virtually all of
the evidence bearing on & spouse's competency or lack of competency will
consist of communications to the other spouse. Therefore, inasmuch as
these proceedings are of such vital iwmportance both tc society and to the
spousc vho is the subject of the proceedings, it would be undesirable to
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permit either spouse to invoke a privilege to prevent information vital to

the court's determination from being presented to the court.

Paragraph (d)--Litigation beiwveen spouses. The exception for litigation
between the spouses, subdivision (2)(&); is recognized under existing law.
CODE €TV, FROC. § 1881(1). The revised rule extends the principle of the
exception to similar cases where one of the spouses is dead and the
litigation is between his successor and the surviving spouse. OSee generally

Estate of Gillett, 73 Cal. App.2d 588, 166 P.2d 870 (1ok6).

Paragraphs (e) and (£)--Crime against spouse or children. Subdivision

(2)(e) of the revised rule restates with minor variations an exception

that is recognized under existing California law. COD. CIV. Preoc. § 1881(1).
Paragraphs (e) and (f) of subdivision (2) of the revised rule together create
an exception for all the proceedings mentioned in Section 1322 of the Penal
Code.

Paragraph (g)--Communication offered by defendant spouse. The exception

in sucdivision (2)(g) of the revised rule does not appear to have been
recornized in any Californla case. Nonetheless, it appears to be & desirable
excepiion. When a married person ig ©the defendant in o criminal proceeding and
seeks to introduce evidence which is material to his case, his spouse, or

his former spouse, should not be privileged to withhold the information.

The privilege for marital comunications 1s granted to enhance the

confidential relationship between spouses. TYet, nothing wouwld seem more
destructive of marital narmorny than to permit one spouse to refuse to give
testimony whieh is maierial to establish the defense of the cther spouse

in a criminal proceeding.
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RULZ 28.5. CONFIDENTIAL COMMUNICATIONS: BURDEN OF PROOF

Thenever a privilege is cliazimed on the ground that the nmatter sought

1o be disclosed is a commmication macde in confidence in the course of the

lawyer-client, physician-patient, psychotherapist-patient, or husband-wife

relationship, the communication is nresumed to have been made in confidence
8
anc the opponent of the claim of privilege has the burden of proof to

establish that the communication was not confidentisl.

COMMIENT

Revised Rules 26, 27, 27.3, and 28 all provide a privilege fer
commmnications made "in confidence” in the course of certain relationships.
M though there appears to have been no cases involving the guestion in
California, the general rule elsewhere is that such & communication 1s
presuned confidential and the party oojecting to the claim of privilege
has the Durden of showing that the communication was not made in confidence.
See zenerally, with respect to the marital communication privilege, 8

Wigmore, Evidence § 2336 (McWaughton rev, 1961). See also Blau v. United

States, 340 U.S. 332, 333-335 (1951). In adopting by statute the privileges
article of the URE, New Jersey included such & provision in ifs statement

of the lawyer-client privilege. NK.J. Rev. Stat. § 2A:84A-20(3), added by

N.J. Laws 1960, Ch. 52.
The rule is desirable. If the privilege claimant weres required to
show the communication was made in confidence, in many cases he would be

compelled to reveal the subject matiter of the communication in order to

8”Burden of proof" is defined in Uniform Rule 1 as synonymous with
burden of persuasion. The term does not refer merely to the burden of
producing evidence. .
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establish his right to the privilege. Hence, ProposeC Rule 28.5 is
sutmitted with the rules relating to privileged communications to
establish the rule of presumptive confidence in California, if it is

not the rule already. See Sharon v. Sharon, 79 Cal. 633, 678, 22 Pac. 26,

40 (1889); Hager v. Shindler, 29 Cal. 47, 63 {1865) ("Prima facie, all

commmmications mede by a client to his attorney or counsel [in the course

of that relationship] must be regarded as confidential."),
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RULE 2. PRIEST-PENITENT PRIVILEGE

(1) As used in this rule (5] :

{a) [{p}) ‘Penitent" means a perscn [member-of-a-chureh-or-peligiows
dencminaticn-e¥-crganisatien | who has made a penitential communication to a
priest, [thereef;]

(p) [ée}] ™Penitential communication" means a [eenfessien-ef-eulpabie
eendues-nade-seerebiy-and-in-espfideree -by-a~penitens-vro-a-priest-in-the
esurse-cf-dineipline-cr-practicc-ef-she~gbureh-er-retigious-dencmination-or

ergenisabion-ef-whieh-the-penitent-is-n-member | communication made in confi-

dence in the presence of no third person to a priest vho, in the course of

the discipline or practice of his church, denomination, or organization, is

authorized or accustomed to hear such communications and has & duty to keep

them secret.

(e} [£a2] "friest" means a priest, clergyman, minister of the gospel,
or other officer of a church or of a religiocus denomination or religicus
organization. [y-whe-in-the-gcurse-ef-tte-diceipiine-cr-practice-is-autherized
er-aeaustemed-~-to-Reary-ana-has ~a~-duty-~sa-keep-seeresy-penitential-eckmunies-
$ions-rmade-by~-monbers-of-his-ehurchy-dencuinabion-or-crganisationy |

(2} Subjeet to Rule 37, a penitent [pewrsen], whether or not a party,

bas & privilege to refuse to disclose, and to prevent [a-witmess] another from
disclosing, a penitentisl communication if he claims the privilege [snd-the
judge-Einds-that~{a)-the-comEunieaticn-vas-a-penitenbial -eommunication-and
{b)-the-witness-is-the -penitent-op-she-priesby-and-{e)-the-elainant-ia-the

peritenty-er-the-priest-making-the-elain-en-behalf-cf-an-abgent-pepitent }.

{3) Subject to Rule 37, & priest, whether or not & party, has & privilege

to refuse to disclose a penitential communication if he claims the privilege.
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Ruie 29
COMMENT

Fule 29 seis forth the privilege that is now granted Ly Celifornia law
in subdivision 3 of Code of Civil Frocedﬁre Section 1881.

There mey be several veasons for the granting of this privilege, but
at lesst one underlying zooson sesms o be thet the lsir will nol compel
a olorgyman to violatz~-nor punish him for refusing o violale--ihe lenete of
his chureh woich reguire his Lo melintain sscreey as to confessional.statemenﬁé
male o him in the course of his religious duties. See generally 8

Wirmore, Hvidence §§ 23904-2396 (Mcilaughton rev. 1961). The rule has been

revised in several respegts in order to give adequate expression to this poliey.
 The dsriusition of 'penitential communization” l:as been revised

8o thai 14 iz no lcnger necessary for a court to determine the content of

the stateen?: the courtd nsed deltermine only that the communication was

mads in tie presence of the priest ornly and that the prisst haé a dubty

to zeep the communication secret. Under existing leswr, the communication

muct be a "confession'; under ﬁhe URE rule, the communicaticn nust be

a "ecnfession of culpable conduct.'
The URE rule requires the penitent to be a member of the church,

dencmination, or rellgicus organization of which the priest or clergyman

recoiving the confession is a2 member. The rule has been revised

to elimingte this reguirement, thus » taining.the cxisting California law.
The revised rule permits the privilege to te claimed by either the

penitent or the priest. The URE ride also permits clither to clalm the

priviiege, Mt the priest is permitied to clalm the priviiege only for en

ahoent penitent. Under the revised rule, it is clear that the priest hes
1/5/53 Rul
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a privilege in his own right. In this regard, the revised rule differs
from existing California law in that the present statute gives a penitent
a privilege only to prevent the priest from disclosing a confession.
Literally construed, the statute would act give the penitent himself the
right to refuse disclosure of the confession. However, similar privilege
statutes have been held to grant a piivilege both to refuse to disclose
and to preveni the other communibant from disclosing the privileged

statenent. See City and County of San Francisco v. Bupericr Court, 37 Cal.2d

207, 236, 231 P.2d 26, 31 (1951) (attorney-client privilege); Verdelli v.

Gray's Harbor Commercial Co., 115 Cal. 517, 526, 47 Pac. 364, 366 {1897)

("a client cannot be compelled to disclose communications which his attorney
cannot be permitted to disclose"). Hence, 1£ is likely that the statute
granting the priest-penitent privilere would be slmilarly construed.

e addition of the reference %o Rule 37 is a clarifying change, not
substantive, for in the original URE, Rule 37 iiself nmakes clear that it
spplies to Rule 29.

Under the revised rule, a priest is under no legal compulsion to claim
the privilege; hence, a penitential communication may be admitied if the
venitent is deceased, incompetent, cr absent and the priest falls to claim
the privilege. This probably changes existing Californie law; but, if so,
the change is desirable. For example, if a murderer had confessed the crime
to a priest and then died, the priest might under the circumstences decide
not o claim the privilege and, instead, give the evidence on behalf of an
innocent third perty who had been indicted for the crime. The extent to

which the priest should keep secret or reveal confessional communications
is not an appropriate subject for legislation; the matter is better left to
the discretion of the individuel priest involved and the discipline of the
religious bvody of which he is a meuber.

Rule 29
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RULE 30. RELIGIOUS BELIEF
[Every-person-has-a-privilege-to-refuse-to-diselose-his-theoiegiead

e§iaisa-ey-reiigieus—heiief-uaiess-his-adhefenee-ef—nearadhéreﬁee-%e

suek-an-opinien-ev-telief-ig-rateriad-ie-an-iesue-~in-the-aetion-other-tkan

shat-of-his-eredibility-as-a-witgess]

COMMENT
The net effect of UEE Rule 30 is to declare that a person's theologi-

cal or religious belief is inadmissible on the ground of privilege on the

issue of his credibility as a witness. In People v. Copsey, Tl Cal. Shg

12 Pac. 721 {1887), the Supreme Court held that evidence of the lack of
religicus bellef on the part of & witness is incompetent for impeachmen@,_}
purposes and, therefore, that objections to questions concerning thefwié;'.
ness' religious belief were properly sustained. Thus, the existing Calif-
ornia law declares that the evidence stated by URE Rule 30 to be privileged
is incompetent for impeachment purposes, while the URE rule provides that
the evidence is privileged if sought to be introduced for that purpose.

The Comniselon disapproves the URE rule because it excludes evidence
of religious bellef on the issue of credibility only when the witness
himself is asked for the cbjectionable Informetion. HNothing in this rule
would preclude the introduction of such evidence by means of other wit-
nesses. The problem involved actually concerns what evidence is competent
on the issue of credibility. The Commission will recommend a provision
covering the question of religious belief when URE Rules 20-22, which deal

with evidence as to credibility, are studied.

-83- Rule 30
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RULE 3%, POLITICAL VOTL

If be claims the privilege, [=wery] & person hag a privilege to

refuse to disclose the tenor of his vote at a [pelitisal] public

election where the voting is by secret ballot unless [the-judge~£inds

that-the-vote-wan-eask ] he voted illegally or he nrevicusly made an

unprivileged disclosure of the tenor of his vole.
C Ok Z2NT

Revised Ruwie 31 decleres the exigting California lav. The Californis
cases declaring such a privilege have relied upon the provision of the
Constitution that "secrecy in voting be preserved.” Cal. Comst., Art. II,

§ 5. See Bush v, Head, 15k Cal. 227, 97 Pac. 512 (2908); Smith v. Thomas,

121 Cal. 533, 54 Pac. 71 (18¢8). OSince the policy of ballot secrecy ex-
tenGs only to legally cast wallots, the California cases and Revised Rule
31 recognize that there is no privilege as to the menner in which an

illegal vote hes been cast. Patterson v. Henley, 136 Cal. 265, 68 Pac.

821 {1902).
The rule has been revised to cover the subject of waiver by prior
disclosure because Fevised Rule 37 applies only to the communication

privileges {Revised Rules 26 throuzh 29).

—llm Rule 31




RULL 32. TRADE SECRET

The cwner of a trade secret has s privilege, which may be claimed by
hina or by his agent or employee, to refuse to disclose the secret and to
prevent [osher-perssms] ancther from disclosing it if {she-judge-finds
shas ] the allowance of the privilege will not tené to conceal fraud or
otherwise work injustice.

COMAEIIT

Although no California cases have been found Lolding evidenee of &
trade secret privileged, at least one California case has recognized that
such a privilege may exist unless 1ts holder has injured esnother and the
disclosure of the secret is indispensable to the ascertainment of the truth
and the ultimate determination of the rights of the parties. Willson v.

Sunerior Court, 66 Cal., App. 275, 225 Pac. 861 {192k} {irade secret held

a0t subject to privilege because of plaintiff’s need for information to
sgtablish case against the person asserting the privilege). Indirect recoge
nition of such a}privilgge.has also teen fiven iu Jection 2019 of the Code
of Civil Procedure, which provides that in discovery proceedings the court
way make protective orders prohibiting inguiry into "secret processes, de-
velopments or research.” |

The privilege is granted so thal secrets esseniial to the successful
continued operation of a business or industry msy be afforded some measure
of protection against umnecessary disclosure. Thus, the privilege prevents
the use of the witness's duty to estify as the means for injuring an other-
wige profitable business. See generally 8 Wigmore, Lvidence § 2212 (3)
(licHaughton rev. 1961). Neverilcless, there are Cangers in the recognition
of such a privilege. Copyright snd patent lawsrprovide adequate proteciion
for many of the matiers that may e classifled as trade secrets. Recoge
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nizins the privilege as to such infoimation would serve only o hinder the
coures in determining the truth withowt providing the owmer of the secret

any needed protection. In many cases, disclosure of the matters protected by
the wrivilege may be esgential to disclose unfair conpeticion or fraud or to
reveal the improper use of dangercus uaterials by the narty asserting the
privilege. Recognizing the pirivilege in such cases would amount to a

legally sanctioned license to commit the wronzs complained of, for the
wronzloer would be privilieged to withliold his wrongful conduct from legal
scrutiny.

Therefore, the privilege is recognized under this rule only if its
spplication will not tend to conceal fraud or otherwise work injustice. The
privilegs will protect trade secrets only where they constitute a subordin-
ate means of proof relative to the other evidence in the case. It will not
permii concealment of a trade secret vhen disclosure is essential in the
interest of justice.

Ulth the limitatlons expressed in the rule, the privilege deserves ex-
press récognition in the Californla lav. The limits of the privilege are
necessarily uncertain snd will have 1o be worked ocut Through judicial de-

cisious.
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RULE 33. SECRET OF STATE

{Ei&--ﬁs-uaed-iﬁ-ﬁhis-Raie;ysecre%-efws%a%eﬂ-meaﬁs—infafma%ieaﬂaa%
apea—er_there%efare-affieiaiijndiselaseé—%e~%hempabiée-invelviag-the—publie
seeufity-er*eeneeraiﬁg-the-miii%ary-ar-navai-erg&ﬁésatieﬂ-er-pians-ef-%he
Hni%eérStatesg-arua-S%ate—ar-Ter?itefy;-er-eeaeeraiag-interaatieaai-reiati9551

{29--Arwitaess-has-a—privilege-te—refase-ta-aiselese-a—mat%er-en-%he
greané-that-it-is-a-seere%—ei-s%a%e;—ané-eviaeﬂee-af-%he-mat%er-is-iaaémissibi§§
un&ess—%he-ﬁuﬂge-fiaas-%ha%-Ga%-%he-ma%%er-is-ne%—a-seere%-sf—state;-er-(ba—%he
ehief-affieer—ei-the-departmenﬁ-ef-ge?ernmeat-aémiais%ering—%he-subﬁeet-matter
whieh—%he-seeret-eeneerns—haa-eensentea-%ha%-it—he-aiseiaaed-inrthe-aetiene}

COMMENT

The Commission disapproves URE Rule 33.

Federal laws provide adequate protection for military secrets and
secrets relating to international relations or national security. See, e.g.,

Fxec. Drder No. 10501, 18 Fed. Reg. 7049 (1953). See also United States v.

Reynolds, 345 U.S..1 (1953). Such laws will prevail over any state laws that
might be deemed to requiré the disclosure of such Information.

3o far as secrets of the State and local entities are concerned, they
are adequately protected by Revised Fules 3L and 36 and by various statutes

prohibiting revelation of specific kinds of offlcial information.

No privilege of this sort is now recognized by the California statutes.
Under existing lsw, govermmental secrete are protected elther by subdivision 5
of Code of Civil Procedure Section 1881, which--like Revised Rule 34--prohibite
disclosure when the interest of the public would suffer thereby, or by specifi?
statutes--such as the provisions of the Reverue and Taxation Code prohibiting ?
disclosure of tax returns. See, e.g8., Rev. & Tax Code §8 192681-19289.
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AUL.: 3Lk, (FFICIAL TVFORMATION
(1} As used in this rule, ‘cfficial iaformation” means information
not open or therstofore officially disclosed to the public [=eleting-4s
internal--affairs-~ sf-this-Ssate-or-of-Skhe-United-Siates ) acquired by a
public employee [effisial-sf-this-State-sr-bhe-Unitsd-Skases] in the course
of his duty. [y-er-iransmiited-frem-ene-sveh-official-te-aneiher-in-the
epurse-ef-dukyey |

(2) A [witasss] public entity has a privilege to refuse to disclcse

[EFEE%%EEHeﬁﬁéh@-EE€a£§r$§a$—§%*iE] official information, and to prevent

such disclosure by anyone who has acquired the informstion in a manner

authorized by the public entity, [ s-and-evidence-of-tke-aaties-ic- inadmissible; )

if [the-ﬁadge-finﬂs-%ha%—%he-ma%%er—is-sfféeial-isferma%isag] the privilege is

claimed by a person authorized by the public emtity to do s0 and;

(a) Disclosure is forbidden by an Act of the Congress of the United
States or a statute of this State [y] ; or

(b) [d2zelosure-of-the-information-in-the-action-willd-se-hermful-so-the
iaﬁefes%s-ef-%he-geveynmaﬁt-eg—whieh-the-vé%ness-is—aa-e?ﬁéeey—iﬁ—a—geveramen%g}

eapaei%yr] Disclosure of the information 1s against the public interest

because there is a necessity for preserving the confidentiality of the information

that outwelghs the necessity for disclosure in the interest of justice; but

no privilege may be claimed under this paragraph if any person authorized to

do so has consented that it be dlsclosed in the proceeding. In

determining whether disclosure of the information is against the public interest,

the interest of the public entity as a party in the outcome of the

proceeding may not be considered.
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{(3) =HExcept where disclosure is forbidden by an /lct of the Congress

of the United States, if a claim of privilege under tiais rule by the State

or & public entity in this State is sustained in & criminal proceeding

or in a disciplinary proceeding, the presiding officer shall make such

order or finding of fact adverse to tie public entity bringing the pro-

ceeding as is appropriate upon any issue in the proceeding to which the

privileged informetion is .material.

(L) Notwithstanding subdivision (3}, where a search is mede pursuant

to & warrant valid on its face, the prosecution is not required to reveal

official information to the defendant in crder to establish the legality of

the search and the admissibility of the evidence cbtained as a result of it.

COMMENT

Rules 34 and 36 generally.

URE Rules 34 and 36 set forth the privilege that is now granted by sub-
division 5 of Section 1881 of the Code of Civil Procedure, That subdivision
says: "A public officer cannot be examined as to communications made to him
in official confidence, when the public interest would suffer by the disclosure.”

URE Rule 34 provides that official informstion is privileged if its
revelation would be harmful to the interest of the govermment--lrrespective
of the need for the informstion in the particular case. Under the existing
law, the exercise of the privilege in a criminal case where the privileged
infermation is materisl to the defense will result in a dismissal of scme
cases, and, in others, it will result in the striking of a witness' testimony

or an item of evidence. BSee Priestly v. Superior Couri, 50 Cal.2d 812, 330

P.2d 39 (1958); People v. McShann, 50 Cal.2d 802, 808, 330 P.2d 33, 36 (1958).

Bule 34
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Cn the other hand, under URE Rule 36, a judge is required to hold the
id?ntity of an informer unprivileged if revelation of his identity 1s needed
to assure a fair determination of the issues--without regerd for the interest
of the public. This rule would be spplied even in litigation between private
parties. No reason appears for not permitting the publie’s interest to be
considered--as it is under Code of Civil Procedure Section 1881 and URE Rule
34 for all other kinds of official Information.

Revised Rules 34 and 36 eliminate the inexplicable difference between
the official information privilege and the informer privilege as proposed in
the URE. Under the revised rules, the admissibility of both offieial infor-
mation generally and the identity of an informer will be determined under
the same standard, which requires consideration of both the interest of the
public in the confidentiality of the information and the interest of the public
and the litigents in the just determination of the litigetion. And under the
revised rules, as under existing law, if either the official informetion pri- |
vilege or the informer privilege iz exercised in s criminal case, the govern-
ment must suffer an adverse order on the issue upon vhich the privileged
information is meterial to the defense. However, the public entity bringing
the acition is not squect to an adverse order where disclosure is forbidden
by federal statute. This is in accord with the present law as recently deter-

mined in People v, Parham, 60 Cal.2d _, 34 Cal. Rptr. , 385 P.2d (1963])

(prior statements of prosecution witnesses withheld by the Federal Bureau
of Investigation; denial of motion to strike the witnesses! testimony

affirmed).

Rule 34
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Revised Rule 3k,

Subdivision (1). The phrase "relating to the internsl effairs

of this State or of the United States" has been deleted from
subdivision (1) in order to brpasden its coverage to include
official information in the possession of local entities in
California. The term "public employee," defined in Revised Rule
22.3, has been substituted for "public official of this State or
of the United States" in order to make it clear that the privilege
exists for officlal information of local governmental entities

as well as official information of the State or of the United
States.

Subdivision (2). The phrase "and evidence of the matter is

irodriseible” has been deleted from subdivision (2). The phrase
was included in the original URE to indicate that the privilege
could be claimed by anyonme. The revised rule permits the privi-

ege to be invoked by the public entity concerned with the digeclosure
of the information or by an esuthorized asgent thereof. Since

the privilege is granted to enable the government to protect its
secrets, no reason exists for permitting the privilege to be

exercised by persons who are not concerned with the public interest.

Rule 3k4
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Under the revised rule, the privilege may be asserted only against
persons who have acquired the information in an authorized manner. If, for
example, a persoa reported by telephone a violation of the lasw, his identity
would be privileged under Revised Rule 36 and the information furnished would
be privileged under Revised Bule 34, If another persor wexe present when the
telepbone call was made, the privileges granted by Revised Rules 34 and 36
2oald not be used to prevent that third person from testifying concerning
what he heard and saw. No case has been discovered ilnvolving this issue,
but the present language of subdivision 5 of Code of Civil Procedure Section
1861 indicates that no privilege exists under present law that would exclude
such testimony.

Under Revised Rule 3k, official information is absolutely privileged if its
disclosure is forbidden by elther a federal or state statute. Other offiéial
Information is subject to & eccnditicral privilege; the judge must
determine in each instance the consequences to the public of disclosure and
the consequences to the litigant of nondisclosure and then decide which out-
weigh the other. The Commission recognizes that a statute connot establish
hard and fast rules to gulde the judge in this process of balancing public
and private interests. He should, of course, be aware that the public has

an interest in seeing that justice is dome in the particular cause as well as

an interest in the secrecy of the inforration.

(:: 8/6/63 -92- Rule 3k




Subdivision (3). Subdivision (3) expresses the rule of existing law that

in a cieiminal case, "since the Government which prosecutes an accused also
has the duty to see that justice is domne, it is unconscicnable to ellow it
to undertake prosecution and then invcke its governmental privileges to
deprive the accused of anything which might be material to his defense."

United States v. Reynolds, 345 U.S. 1, 12 (1953). In some cases, the

privilezed information will be material to the issue of the defendant's guilt
or innoccence; in such ceses, tiae court must dismiss the case if the State
does not reveal the information. In other cases, the privileged information
will relate o narrcver issues, such as the legality of a search without a

warrant. See, e.g., Priestly v. Superior Court, 50 Cal.2d 812, 330 P.2d 39

(1958). In those cases, the court will strike the testimony of a particular
witness or mske some other order appropriate under the circumstances 1if the
State insists upon its privilege.

It should be noted that subdivisioca (3) applies only if the privilege
is asserted by the State of California or a public entity in the State of
California. Subdivision (3) does not require the imposition of its sanction
if the privilege is invoked, and the information is withheld, by the federal
government or ancther state. JNor nay the sanction T inposed where dis-
closure is forbidden by federal statuvte. In these rcspects, subdivision (3)

states existing Californisa law. People v. Parham, 00 Cal.2d , 34 Cal.

Rptr. , 365 P.2d (1963 ) (pricr statements of prosecution witnesses
withlicld by the Federal Bureau of Investigation; denial of motion to strike

witnesses! testimony affirmed).

Rule 34




Subdivision (4). This subdivision states the existing Celifornia law

as declared in People v. Keener, 55 Cal.2d 71k, 12 Cal Rptr. 859, 361

P.2d 587 (1G61), in which the court.held tkat "where a search is zade
pursuant to a warrant valid on its face, the prosecution is not required
to reveal the identity of the informer in order to establish the legality
of the search and the admissibility of the evidepce obtained as a result
of it." Since Revised Rule 34 treats official information the same as the
identity of an informer 1s treated under Revised Rule 36, this subdivision
has been added to the URE rule, For a discussion of this subdivision in
the precise situation that gives rise to its inclusion, see the Comment

on Rule 36, infra at 000.
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RULE 25. CCMMUNICATION TQ GRAFD JURY
[A-witgesg-hag-a-privilege-to-refuse-to-digelose-a-cormrmai eation-nade

to-a~grand-~ Jury-by-a- esEplainans- or-witzessy ~agd-evidenee~-shereaf-is

‘Ih

zsadmissible;-untess-the~judge-finds-{ay)-the-patter-vhiek-the- commnieation
eopeerned-WES~-ne%-viikig-the-funesien-af-the-grand - Jury-to-investigatey-of
fB3-the-grand- jury-hes-fisicked-ite~investigations -if-aayy~ef-the-matier,
ead-its-finding--if-enyy-hes-lavfally-beoea-pade-pubiie-by-filipg-ii-in-eourd

o¥-otherwisey-or-{ej-diselosure-chould-be-zade~in-the-intereste-of-justiee, ]
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Rule 35

CCMMENRT

The Commission disapproves URE Rule 35.

Sections 911 and 924.2 of the California Penal Code require a
grand juror to maintain secrecy concerning the testimony of witnesses
examined before the grand jury. There are two exceptions to this
statutory requirement: (1) & court may require a grand juror to
disclose +the testimony of a witness for the purpose of ascertaining
whether it is consistent with the testimony given bty thé witness hefore
the court, and (2) a court may compel a grand jurcr to disclose the
testimony given before the grand jury waen the witness who gave such
testimony is charged with perjury in connection therewith. Penal Code § 92k.2.

Unlike the existing California law, the URE rule grants the
privilege to the witness as well as to the members of the grand jury,
and the exceptions provided in the URE rule are far more extensive than
tie exceptions provided in the existing California law.
mhe existing California privilege exlsts only for the protection of
the grand jurors; the witnesses before the grand jury cannot imvoke
the privilege and no one can predlcate error upon the fact that a
grand juror vioclated his obligation of secrecy and related what was
said. On the other hand, the URE rule mekes the evidence inadmis-
sible. Hence, any party may object to the introduction of such evidence.

The Commission believes that the URE rule is not broad enough
in one respect--that is, the exceptions are so sweeping that the secrecy
of the grand jury proceedings is bpot adequately protected. On the

other hand, the Commission believes that the proviesions of the URE

-96-
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rule are toc broad in another respect--that 1s, the right to claim the
privilegze is given to persons who have no legltimate interest in main-
tairing the secrecy of the grand jury proceedings.

Ir both respects, the existing Californis law seems superior

1o the URE rule. EHence, the Commission disapproves Rule 35.
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RULE 36. IDENTITY OF INFORMER

(1) A [witeess] public entity has a privilege to refuse to disclose

the identity of a person, if such identity is not Or has ngt theretofore been

officially made known tothe public, who has furnished information es provided

in subdivision (2) of this rule purporting to disclose a violation of {a

provisien.ef]the laws of this State or of the United States [te-a-represesta-
tive-ef-the-State-er-tho-United-States-or-a-governmentat-division-thereofy
ebarged-with-the-duty-ef -onfereing-that-previsieny-and-evidenee-thereef-is

ipsduissibley-unless-the-judge-Finds-~that] and to prevent such diselosure by

snyone who has acquired such information in & manner authorized by the publie

entity, I1f the privilege is claimed by a perscn authorized by the public emtity

to do so and:

(a) [the-idemtity-of-ihe-perser-Ffurnishing-the-infermatien-bas-aivresdy

been-etherwise-diselesed] Disclosure is forbidden by an Act of the Congress

of the United States or a statute of this State; or

(b) [dipelepure-sf-kis-identity-is-essential-o-assure~a~faip-deserninatian_

ef-the-issuesr] Disclosure of the iCentity of the inforuer is against the public

inteyest because there is 8 necessity for preserving The conlidentiality of his

ideniity that outweighs the neceasity fur ¢isclosure in the-interest of Jjustice;

!

but no privilege may be claimed under this paragraph if any person authorigzed

to do so has consente& that the icentity of the inforrer be @fsclesed in ﬁhé:

procecding,  In édetermining whether disclosure of the iceutity of the informar\

is o ainst the public interest, the intercst of the wublic entity as g party \\\

in the cutcome of tho procdeding e 108 be considerec,
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(2) This rule applies only if the informetion is furnished by the

jnformer direetly to & law enforcement officer or to a representative of

an administretive agency charged with the administration or enforcement

of the law alleged to be violated or is furnished by the informer to ancther

for the purpose of transmittal to such officer cr representative.

{3) Bxcept where disclosure is forbidden by an Act of the Congress of

the United States, if a claim of privilege by the State ar a public entity

in this State is sustained in s criminal proceeding or in a diseiplinary

proceeding, the presiding officer shall make such order or finding of fact

adverse to the public entity bringing the proceeding as is appropriate wpen

any issue in the proceeding to which the privileged information is material,

(4) Notwithstanding subdivision (3), where & search is made pursuant

to e varrent valid on its face, the prosecution is not required to reveal

the identity of the informer to the defendant in order to esgtablish the

legality of the search and the sdmiesibility of the evidence obteined as &

result of it.

COMENT

Under exieting law, the governmental privilege ae to the identity of
en informer is granted by eubdivision 5 of Code of Civil Procedure Section
1881, Under this section, information as to the identity of an informer is
privileged to the same extent as is officisl information generally. There
appears to be no reason to change the existing law in this regard, for the
policy reasons requiring secrecy as to the identity of informers seem to
be the same as those requiring secrecy es to all official information.

Accordingly, Rule 36 has been revised to provide that the privilege may be

QG Rule ?F




claimed under the same conditions that the official information privilege
may be claimed. See the comment to Revised Rule 34, supra at 000-C00.

The revised rule provides a privilege concerning the 1dentity of an
informer to a law enforcement officer or to a representative of an administra-
tive agency charged with enforcement of the law. URE Rule 36 requires the
informer to furnish the information to a govermmental representative who 1s
"eharpged with the duty of enforcing” the provision of law which is alleged
to be viclated. An informer, however, should not be required to run the risk
that the official to whom he discloses the information is one 'charged with
the duty of enforcing" the law alleged to be violated. For example, under
Revised Rule 36, if the informer discloses information concerning s violation
of state law to a federal law enforcement officer, the identity of the
informer 1ls protected. However, his identity would not be protected under
URE Rule 36.

The revised rule also applies when the information is fwnlshed Ipdir:- "7
to a law enforcement offlcer as well as directly. The URE rule might be
construed to apply to informers who furnish information indireetly, but the
revized language eliminates any ambigulty that maey exist in this regerd.

Subdivision (4). The language used in this subdivision is identical

to the precise holding in People v. Keener, 55 Cal.2d 71k, 12 Cal. Rptr.

859, 361 P.2d 587 (1961). Nathing in this rule, of course, affects the
defendant's right to discover the identity of an informer where such informa-
ticn is materiasl to the issue of the defendant's guilt. Where the issue
concerns the legality of a search made pursuant to a warrant, however, there
is sufficient protection afforded the defendant by the procedures relating

t0 the circumstances under which a warrant may be obitained.
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RULE 36.5. CIAIM OF PRIVILEGE BY PRESIDING OFFICER

(1) The presiding officer shall exclude, on his ¢wn motion, information

that is subject to a claim of privilege under this article if:

{a) The person from whom the Iinformation is sought is not a person

authorized to claim the privilege; and

{b) There is no party to the proceeding who is a person authorized

to claim the privilege.

(2) The presiding officer may not exclude information under this

rule if:

(a) There is no pereon entitled to claim the privilege in existence; or

(b} BHe is otherwise instructed by 8 person suthorized to permit

disclosure.
COMMENT

This rule does not appear in the URE. A similar provision does appear,
however, in the Model Code of Evidence. Model Code of Evidence, Rule 105 {e}
(1942). It may have been omitted from the URE because the judge's power was
regarded ag Inherent.

The rule 1s needed to protect the holder of a priviiege when he is not
available to protect his own interest. For example, under Revised Rule 26,
a third party--perhaps the lawyer's secretary--may have been present when &
confidential communication was made. In the absence of both the holder him-
self and the lawyer, the secretary could be compelled to testify concerning
the communication if there were noc provisicn such as Proposed Rule 36.5. Thus,
Proposed Rule 36.5 requires a judge to claim the privilege for the absent
holder.

Proposed Rule 36.5 apparently is deslarative of the existing Californis

law. BSee People v. Atkinson, 40 Cal. 284, 285 (1870) (attorney-client

rivile .
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C RULE 37. WAIVER OF PRIVILEGE
A-porssh-who-veuld- sbaervise-have-a-privilege-so-refuse-to-dzsalase
r-io-preveni-aasther-freom-eisclesing-ag-speeified-patier-has-ne-sugh-privilags
with-respeet-to-thab-gatiep-if-the-judge~Finde-thas-he-op-any-sther-perser |
while~the-heider-of-she-privileze-Las-{a)-contraecsed-with-eayene-net-te
elain-the-privilege-ery-Lbd-witheus-csereicn~and-vith-kaoviedge-ef-his
privilegey-made-disglecure -of -any-rari-of -the -natéer-sy-ecnsenbed-bo-such-a

disalopure-gEade -By-any-shex

(1} Except as otherwise proviied in this rule, the right of any person

to claim a privilege provided by Rules 26, 27, 27.3, 28, or 29.is waived with

respect t0 a communication protected by such privilege if any kolder of

the privilege, without coercion, has disclosed a significant part of the

compmunication or hes consented to such a disclosure made by anyone. Consent .

(:: to disclosure is manifested by a fallure to claim the privilege in any

Drogeeding in which a holder of thée privilege has the _legal standing and oppor-

tunity to claim the privilege or by any other words or conduct_of & holder of

the privilege indicating his consent to the disclosure,

(2) WUhere two or more persons are the holders of a privilege provided

by Tules 26, 27, 27.3 or 28, the privilege with respect to a commnication

is not waived by a particular holder of the privilege uniless he or & persoin

with his consént waives the privilege in a manner provided in subdivision (1)

k4
B

of this rule, even though another holder of the' privilege or andther person

with the congent of such other holder kas waived the right to-claim the

privilege with respect to the same comminication.

(3) A disclosure that is itself privilesed under this article is not a

(:: valiver of any privilege.

8/6/63 Rule 37
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(4) A disclosure in confidence of a commnication that is protected

by & privilege provided by Rule 26, 27, or 27.%, when such disclosure is

reasonably necessary for the accomplishment of the purposé for which the

lawyer, physician, or psychotherapist was consulted, is not s waiver of the

privilege.
COMMENT

This rule covers in some detail the matter of waiver of privileges.
The language of the URE rule has been revised to state more clearly the
manner in which a waiver is accomplished and to make éome significant sub-
stantive changes in the URE rule.
Scope. URE Rule 37 applies to all of the privileges. The revised rule
applies only to the communication privileges--Revised Rules 26, 27, 27.3, 28, and 2¢C
Revised Rules 23 through 25, 27.5, 31, and 33 through 36 contalin thelr crwn
valver provisions. Hence, it is unnecessary to make Rule 37 applicable to |
these privileges. It is also unnecessary to make Rule 37 applicable to Rule
32 (trade secrets), for a matter will cease to be a trade secret if the
secrecy of the information is not guarded; therefore, a specific rule of
waiver is not needed.

Subdivision {1). Subdivision (1) of the revised rule states the

general rule with respect to the manner in which a privilege 18 weived.

It makes 1t clear that failure to claim the privilege where the holder of
the privilege has the legal standing and the opportunity to claim the pri-
vilege constitutes & waiver. This seems to be the existing California law.

See City and County of San Francisco v. Superior Court, 37 Cal.2d 227, 231

P.2d 26 (1951); Lissak v. Crocker Estate Co., 115 Cal. 442, 51 Pac. 688 (1897).

There 1s, however, at least one case that is out of harmony with this rule.

Rule 37
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People v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954)(defendant's failure to

claim privilege to prevent a witness from testifying as to a communication
between the defendant and his attorney held not to waive the privilege to
prevent the attorney from similarly testifying).

Sutdivision (2). Under the URE rule, a waiver Ly any person while a joint

holder of the privilege waives the privilege for all joint holders. Under
subdivision (2) of the revised rule, a waiver of the privilege by one joint
holder does not operate to waive the privilege for any of the other joint

holders of the privilege. Subdivision (2) declares the existing California

law. See People v. Kor, supra, 129 Cal. App.2d 436, 277 P.2d 94 (1954 )(at

the time of the communication, the attorney was acting for both the defendant

and the witnese who testified); People v. Abair, 102 Cal. App.2d 765, 228

P.2d 336 (1951).

Subdivision (3). Subdivision (3) of the revised rule makes it clear

that a privilege is not waived when a revelation of the privileged matter
takes place in another privileged communication. Thus, for example, &
person does not walve his attorney-client privilege by telling his wife in
confidence what it was that he told his attorney. Nor does a person waive
the marital communication privilege by telling his attorney in confidence
what it was thet he told his wife. And a person does not walve the attorney-
client privilege as to a communication related to ancther attorney in the
couree of a separate relationship. A privileged commmnication should not
cease to be privileged merely because it has been related in the course of
apnother privileged communication. The concept of waiver is based upon the
thought that the holder of the privilege has abandoned the secrecy to which
he is entitled under the privilege. Where the revelation of the privileged

matter takes place in another privileged commnication, there has not been
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such an atandomment of the secrecy to which the holder is entitled to deprive
the holder of his right to maintain further secrecy.

Subdivision (4). Subdivision (4) has been added to maintain the confidential-

ity of communications in situations where the commnications are disclosed to
hbthers in the course of accomplishing the purpose for which the communicant was
Eonsulted. For exemple, where a confidential commmnication from a client is
‘?elated by his attorney to a physician, appraiser, or other expert in order to
;btain that person’s assistance so that the attorney will be better able to advise
'515 cllent, the disclosure is not a waiver under this rule. Nor would s physician's
,ér psychotherapist's keeping of confidential records, such as confidential hospit#l

records, necessary to diagnose or treat a petient be a waiver under this rule.

Gommunications such as these, when made in confidence, should not operate to destroy

the privilege even when they are mede with the consent of the client or patient.

'Here, again, the privilege holder has not evidenced any abandonrent of secrecy.

Hence, he should be entitled to maintsin the confidential nature of his communica-
tions to hie attorney or physician despite the necessary further disclosure. With
respect to the interrelationship of the lawyer—clieﬁt privilege with the physician-

patient and psychotheraplst-patient rrivileges in cases where the same person is

both client and patient, gee the discussion in the Comment to Rule 26, supra st 000.
Knowledge of the privilege. The URE rule rrovides that a walver is effective

iny if disclosure is made by the holder of the privilege "with knowledge of his

prlvilege. Thie requirement has been eliminated because the existing California
law apparently does not require a showing that the person knew he had = privilege
gt the time he made the disclosure. See People v. Ottenstror, 127 Cal. App.2d 10k,
273 P.2d 289 (1954); Rose v. Crawford, 37 Cal. App.664, 17k Pac. 69 {1918).

g# cf. People v. Kor, 129 Cal. App.2d 436, L7, 277 P.2d 94, 100-101 {1954}

fconcurrlng opinion). The privilege is lost because the seal of secrecy has in

;gct been broken and because the holder did not himself consider the matter
gﬁfficiently confidential to keep it secret. If the holder does not think it
important to keep the matter secret, there is then no reason to permit him to

exclude the communication when it is needed in order to do justice.
Rule 37
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Waiver by contract. The URE rule provides that a privilege is waived

if the holder has contracted to waive it. This has been cmitted from the
revised rule. Under the revised rule, the fact that a person has agreed
to waive a particular privilege for a particular purpcse--as, for example,

an agreement to waive the physician-ypatlent privilege in an spplication for

insurance--does not waive the privilege generslly unless disclosure is actually

mede pursuant to such authorization. The fact that a person has contracted

not to ¢laim a privilege should not be a determining factor as to the exist-

ence of the privilege in cases bearing no relationship to the contract. On .
the other hand, once disclosure is made pursuant to the contfact, the seal
of secrecy is broken and the holder of the privilege should no longer be
able to claim it.

The omission of the provision for waiver by contract will not affect
the rights of the contracting parties. Thug under Revised Rule 37, the
privilege still remains despite a contract to waive it; but Revised Rule 37
does not relleve a person from any llability that may exist for breach of
the contract to waive the privilege. This makes applicable to the communica-
tion privileges a fule that has been applied in connection with the privilege

against self-incrimination. See Hiclman v. London Assurence Corp., 184 Cal.

52k, 195 Pac. 45 1920} {recovery on fire insurance policy denied where
insured refused on ground of self-incrimination to submit to examination pro-

vided for in the policy). See also Christal v. Police Cormission, 33 Cal.

App.2d 564, 92 P.2d 416 {1933); 8 Wigmore, Evidence § 2275 (McBaughton rev.
1961). There is no reason why a similar rule should not be made applicable
to the commnication privileges generally. Though no California cases
involving this specific situation have been found, the logic of the rule

expressed in Revised Rule 37 is persuasive.
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(:: RULE 37.5. RULING UPON A CLATM OF PRIVILEGE

{1) Subject to subdivision (2), the presiding officer may not require

disclosure of informaticn claimed to be privileged vrtder this article in

order 46 :nile on the claim of privilege.

(2) When a court is ruling on a claim of privilege under Rule 32, 3k,

or 36 and is uneble to rule or the claim without requiring disclosure of the

information ciaimed t¢ be privileged, the judge may reguire the person from

wuom dlsclosure ig sougnt or the person eptitled to claim the privilege, or

both, to disclose the information in chembers out of the presence and hearing

of all persous except the person entitled to claim the privilege and such

other persons as the person entitled to claim the privilege is willing to

have present. If the Judge determines that the informetion is privileged,

neither he nor any other person may ever disclose, without the consent of

<:: the person eniitled to claim the privilege, what was disclosed in the course

of the proceedirgs in chambers-

COMMENT

This rule dnes not appesr in the URE., Under this rule, as under exist-
ing law, revelation of the information asserted o be privileged may not be
compelled in order tc determine whether or nct it is privileged, for such
a coerced disclosvre would itaelf violate the privilege. See (ollette v.
Sarrasin, 184 Cal. 283, 288-289, 193 Pac. 571, 573 (1920).

An exception to the gemeral rule is provided for information claimed to
ve privileged under Rule 32 (trade secret), Rule 34 {official information),
or Rule 36 (identity of an informer). Becasuse of the nature of these privileges,
it will sometimes be necessary for the judge to examine the informaticn claimed

(:: t0o be privileged in order to balance the interest in seeing thnat justice is

dore in the particuliar case against the interest in meintaining the secrecy
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of the information. Ses cases cited in 8 Wigmore, Evidence § 2379, p. 812

n. 6 (McNaughton rev. 1961). And see United States v. Reynolds, 345 U.S.

1, 7-11 (1953), and pertinent discussion thereof in 8§ Wigmore, Evidence §
2379 (McNaughton rev. 1961). Even in these cases, the rule provides adequate
protection to the person claiming the privilege: If the judge determines
that he must examire the information in crder to determine whether it is
privileged, the rule provides that it be disclosed in confidence to the

judge and shall be kept in confidence if he determines the informatlon is
privileged. Moreover, in view of Proposed Rule 37.7, disclosure of the infor-
mation cannot be required (for example, in an administrative proceeding),

for the exception in subdivision {2) of Proposed Fvle 37.5 applies only when

the judge of a court is ruling on the claim of privilege.

Rule 37.5
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RULE 37.7. RULING UPON PRIVILECED CCMMUNICATIONS IN NONJUDICIAL PROCEEDINGS

(1) No person may be held in contempt for failure to disclose infor-

mation claimed to be privileged unless a court previously has determined

that the information sought to be disclosed is not privileged. In & court

proceeding brought to compel a person to disclose information claimed %o be

privileged, the judge shall determine whether the information is privileged

in accordance with Rule 8 and Rule 37.5.

(2) This rule does not arply to any public entity that has constitutional

convempt power, nor does it impliedly repeal Chapter L (commencing with Section
9400) of Part 1 of Division 2 of Title 2 of the Goverrment Code.
COMMENT

This rule does not appear in the URE. The rule is needed to protect
persons claiming privileges in nonjudicial procsedings. Because nonjudicial
proceedings are often conducted by persons untrained in law, it is desirable
to have a judicial determination of whether a person is reguired to disclose
information claimed to be privileged before he runs the risk of being held
in contempt for falling to disclose such informaticn. That the determinstion
of privilege in a judicial proceeding is a guestion for the Judge is well

established in the present (alifornia law. See, e.g., Holm v. Superior Court,

42 Cal.2d 500, 267 P.24 1025 (1954).

This rule, of course, deoes not apply to any body--such as the Publie
Utilities Commission--that has constitutional power to impose punishment
for contempt. See, e.g., Cal. Const., Art. XII, § 22. Nor does this rule

apply to witnesses before the State Legislature or its coumittees. See

Government Code Sections 9400-941h.
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RULE 38. ADMISSIBILITY CF DISCLOSURE WRONGFULLY COMPELLED
Bvidence of a statement or otler disclosure is inafmissible against [Zhel a
holder of [tke] a privilege if [4he-judge-£inds-ihat-he-kad-asd]:

{1) A person entitled to claim the privilege claimed it [a-privilege-$o-

refuse-io-nake-the-diselosuse] but [vas] nevertheless disclosure wrongfully was

required to be made [wabe-i&l; or -

(2) The presiding officer failed to comply with Ruie 36.5.

COMMENT
Revised Rule 36 rrotects a holder of a privilege from the detriment that might
otherwise be caused when a judge erronecusly overrules a claim of privilege and
compels revelation of the privileged information. Under Revised Rule 38, the
evidence 1s inadmissible against the holder in a subseguent proceeding. Compare

People v. Abair, 102 Cal. App.2d 765, 228 P.24 336 (1951) (prior disclosure by

attorney held inadmissible in later proceeding where holder of the privilege first
had cpportunity to object to attorney's testifying). Though Revised Rule 37 provides
that such a coerced disciosure does not waive a privilege, it dces not provide
specifically that evidence of the prior disclosure is inadmissible; this ruie

makes clear the inadmissibiilty of such evidence.

URE Rule 36 does not cover the case in which some person other than the
holder--as, for example, the lawyer who hés recelved a confidential communica*tion
from a ciient--is compelled to make the disclosure of the privileged informatiomn.
The URE rule has been reviged to provide that a coerced disclosure may not be use@
in evidence against the holder--whether the coerced disclosure was made by the
holder himself or by some other person. As so revised, the rule probably states

existing California law, see People v. Kor, 129 Cal. App.2d 436, 277 P.2d 94 (1954).
However, there is little case authority upon the proposition. The URE rule also

has been revised to cover the situation where the presiding officer at the tiae the

disclosure was made failed to comply with Proposed Rule 36.5, which requires the -
exclusion of privileged evidence where a person enticled to claim the privilege

had no standing or opportunity to do so.

Rule 35
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RULE 39. REFERENCE TO EXERCISE OF PRIVILEGES

{1} sSubjcet o purapraphs{2) ard (3) of this rule [{ils-Hule-23;]

(o) If a privilege is exercised not to testify ler -+to -prevent -encther
-Pron: bepbifying  s-either-in-the-nasien-er] with respect to [partieunilar
watiers| any matter, or to refuse to disclose or to prevent another from

disclosing any watter, the [Judse] presiding officer and counsel may not com-

ment thercon, no presumption shall orise with respect to the exercise of the
privilege, and the trier of fact ray not draw any [eéwewse] inference thercfrom

ws to the crédibility of the witnoss or us to any ratter at issuc in the

vproceeding. [In-ihaee-jury-eases-wherein-ktke-vight-so-exereise-a
privileges-as-herein-provideds-may-be-misundersioed -and-uafaverasie

i nfereness-drewn-by-the-iriep~of-the-faesy-or-be-impaived-in-the-parsicular

e

2888y ]

(b} The court, at the reguest of [thel & party [exereising-the] who may

be adversely affected because an unfavorable inference may be drawn by the

jury beceuge a privilege has been exercised, [may] shall instruct the Jury

[in-supperi-sf-sueh-privatege] that no presumption arises with respect to

the exercise of {hie privilege and that the jury may not draw any inference

therefrom ag to the credibility of the witness or as to any matter at issue

in the procceding.

(2} In = criminal proceeding, vhether the defemdant tfeatifies

or not, his failure io explain or to deny by his testimony any evidence or

faects in the case agalinst him may be commented upon by the court and by

counsel and mey be considered by the court or the Juary .

(3) Inw ;ivil procceding, the xcilure of a pdroon to wxpldin or to deny

vy &is tegtinony any ovidence or itets in the cagse upainct hin may be cormented

upon oy thoe nregiding officer and Ly coungel ond moy e conoidered by tho

trier of fact.

Rule 39
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COLMENT Rule 39
URE Rule 39 generally expresses the California rule in regard to the
comments that may be made upon, and the inferences that may be drawn fram, an -

exercise of & privilege. See People v. Wilkes, 44 Cal.2d 679, 26L P.2d 481 (1955).

The Commission has revised the URE rule to clavify ihe  restrictions upon the
trier of fact and to require, rather than merely to permit, the court to instryct
the jury that no presumption arises and that no inference is to be drawn from the
exercise of the privilege. Whether or not to give such an instruction should mij:
be gubject to the court's dtdcretion. Also, the noture of the imstruction reguired
to be given is etated more specifically in the revised rula. The language of

the URE rule--"in support of such privilege"--is semewhat ambiguocus.

Subdivision (2) of Revised Rule 39 has been substituted for
URE Rule 23(4) +to retain existing California law. Cal. Conet., Art, I,
§ 13; Penal Code § 1323. The Commission disapproves of subdivision
(4) of URE Rule 23 because its language would permit inferences
to be drawn from an exercise of the defendant's privilege to refuse to
testify in a criminal case. The California Constitution, in Section 13 of
Article I, provides that the failure or refusal of a defendant in a criminal
case %o explain or deny the evidence against him may be considered by the
court or jury whether or not the defendant testifies. And the California cases
have made it | clear that it is the defendant's failure to explain or deny
the evidence against him, not his exercise of any privilege, that may be

commented upon and congidered. See e.g., People v. Adamson, 27 Cal.2d 478,

488, 165 P.2d 3,8 (1946), aff’'d, 332 U.5. 46 (1947). Unfavorable inferences,
if any, may be drawn only from the evidence in the case against him. No

infereaces may be drawn from the exercise of privilege. .
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Subdivision (3) has been added to Revised Rule 39 in order to provide
& rule for civil cases equivalent to that applicable in criminal cases under |
subdivision (2). Subdivision (3) apparently declares the existing California
lew that is epplicaple to civil cases when & party invokes a privilege and
refuses to deny or explain evidence in the case against him. See discussion
in the SBtudy, infra at CO0-000 and 00C-000. Langusge in some cases may
indicate that the present rule in civil cases is broader and that inferences
may be drawn from the claim of privilege itself. If that is the present rule,
1t will be changed by subdivision (3).

Subdivisions (1) and (3) together may modify the existing California

law to some extent. In Nelson v. Southern Pacific Co., 8 Csl.2d 648, 67

P.24 682 (1937), the Supreme Court held that evidence of a person's exercise
of the privilege agalnst self-incrimination in a prior proceeding zay be
shown for impeachment purpcses if he testifies 1n an exculpatory manner in

& subsequent proceeding. The Supreme Court within recent ysars has overruled
statements in certain criminal cases declaring & similar rule. See People

v. Snyder, 50 Cal.2d 190, 197, 324 P.2d 1, 6 (1958), overruling or disaprroving
geveral cases there cited. Revised Rule 39 will, in effect, overrule this
kolding in the Nelson case, for subdivision (1) declares that no inferenmce
mey be drawn from an exercise of a privilege either on the issue of credi-
bility or on any other issue, and :Isubdivision (3) provides only that sub-
division (1) does not preclude the drawing of unfavorable inferences against a
person because of his failure to expiailn or deny the evidence against him.
The status of the rule in the Helson case has been in doubt because of the
recent holdipgs in criminal cases, and Revised Rule 39 will eliminate any

remaining basis for applying a different rule in civil cases.

«113- Rule 39




RULE 40. FEFFECT OF ERROR IN OVERRULING CLAIM OF PRIVILEGE
A party may predicate error on a ruling dissllowing a claim of

priviiege only if he is the holder of the privilege, cxcept that a party

mey predicate error on a ruling disallowing a claim of privilege by his

spouse under Rule 27.9.

COMMENT
Revised Rule 40 states the existing Califcornia lav. See People v.
Gonzales, 56 Cal. App. 330, 204 Pac. 1088 (1922), and discussion of

similar cases cited in the Study, infra at 000 note 5.
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RULE 40.5. SAVINGS CLAUSE

Nothing in this article shall be construed to repeal by implicaticn

any cther statute relating to privileges.

COMMENT

No comparsble provision is contained in the Uniform Rules. However,
Proposed Rule h0.5 is both necessgary and desirable to clarify the effect
of this article.

some of the existing statutes relating to privileges sre recommended
for repeal. Other statutes on this subject, however, are continued in
force. See, e.g., Penal Code Sections 266h and 266i, meking the marital
commuications privilege inappliceble in prosecutions for pimping and
pandering, fespectively. Hence, Proposed Rule 40.5 makes it clear that
nothing in this article makes privileged any information
declared by statute to be unprivileged or makes unprivileged any informaticn

declared by statute to be privileged.
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ADJUSTMENTS AND REPEALS ¥ EXISTING STATUTHS

“et forth below ie a list of the existing statutes on privileges
vhich should be revised or repesled in light of the Commission's tentative
recommendation concerning Articic V (Privileges) of the Uniform Rules of
Iivicence. The reascn for the suggested revision or rcopeal is given after
cach section. References in such reasons to the Uniform Rules of Evidence
are to the Uniform Rules as revised by the Commission.

In many cases where it is hereafter stated that an existing statute
is superseded by a provision in the Uniform Rules of Evidence, the provision
replacing the existing staitute may provide a somevhat narrower or broader
privilege than the existing statubte. In these casez, the Commission belisves
that the proposed provision is a better rule, although in a given case it

may provide a broader or narrover privilege then the existing law.

Business and Profossions Code

Section 290k provides:

290k, Confidential relaticnship between peychologist and client;
privileged communications. TFor the purpose of this chapter the con-
fidential relations and comunications between psychologist and client
shall be placed upon the ssme basisz as those provided by law between
attorney and client, and nothing contained in this chapter shall be
construed ito require any vrivileged communication to be disclosed.

This section should be repecled. It is superseded by Proposed Rule 27.3.

Cote of Civii Procedurc

section 17h7. This section should be revised to conform to the Uniform

Bules. The revision merely substitutss a reference to Eule 3h,which super-
sedes Scction 1881(5), and makes no substontlve change. The revised section

would read eas follows:
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1747. Notwithstanding the provisions of Section 124 of the
Code of Civil Procedure, all superior court hearings or conferences
in proceedings under this chapter shall te held in private and the
court shall exclude all persons except the officers of the court,
the parties, thelr counsel and witnesses. Conferences may be held
with each party and his counsel separately and in the discreticn of
the judge, commlss1oner or counselor conducting the conference or
hearing, counsel for one party may be excludsd when the adverse
party is present. All comminications, verbal or writien, from
parties to the judge, commissioner or counselor in a proceeding
under this chapter shall be deemed [made-ie-suck-efficer-in-offieinl
eonfidense] to be official information within the meaning of [suk-
divigion-5y-Beetion-1861-of-the-Cede-of-Civil-Proeedure] Rule 34 of
the Uniform Rules of Evidence.

The files of the conciliation court shall be closed. The
petition, supporting affidavit, reconcilistior agreement and any
court order made in the matter may be opened to Inspection by any
party or his counsel upon the written authority of the judge of
the coneciliation eourt.

Section 1880. This section should be revised to read:

1880. The following persons cannot be witnesses:
1. Those who are of unsound mind at the time of their production

for exemination.

2. Children under ten years of age, who appear incapable of
receiving just lapressions of the facts regpecting which they are
examined, or of relating them truly.

21 --Parsies-er-ascigners-ef-partiecs-4e-an-aeiicn-or-prosecdingy
pr-perders-in-whose-bekalf-aa-ackion-or-prececding-ie-prosesused;-against
ap-exeensor-or-adpinistvator-upen-~a- 2iadm; -er-dexand -againss-she-estate
ef-a-decensed-peresn;-as-se-any-raiier-or-faek~oecurring-befere-the-deash
of -guek~deecased-persaRs

Subdivision 3 of Section 1880 is the (mlifornia version of the so-called
Dend B Statute. Dead Man Statutes provide that one engaged in 1itigatio§
with a decedent's estate cannot be a witness as to any matter or fect occcurs
ring before the decedent's death. These statutes appear to rest on the
belief that to permit the survivor to testify in the proceeding would he
unfalr because the other party to the transaction is not available to testify
and, hence, only a part of the whole story can be develcped. Because the

dead cannot speak, the living are also silenced out of a Gesire to treat

both sides equally. Sec generally Moul v. MeVey, 49 Cal. App.23d 101, 121
p.2d 83 {1942); Recommendation and Study Relating to the Dead Man Statute,

1 CAL. LaW REVISION COMM'N, REP. REC. & STUDIES, Recommetdation and Study

at D1 (1957).
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Subdivision 3, which is part of = statute section containing the rules
relating to the incompetency of infants and insane persons, would appear to
be a provision relating to ccmpetency. But this subdivision has, in effect,
become a rule of privilege, for the courts have permiitied the executor or

administrator to walve the benefit of the subdivision. See, e.g., McClenahan

v. Keyes, 188 Cal. 574, 206 Pac. 45L (1922). Hence, this subdivision is
considered in connectlon with the other rules of privilege. The remaining
subdivisions of the section will be considered when the URE rules relating
to competency of witnesses (Article IV.) are considered.

In 1957, the Commission recommended the repeal of the Dead Man Statute
and the enactment of a statute providing that in certain specified types of
actions written or oral statements of a deceased person made upon hie personal

knowledge were not to be excluded as hearsay. See Recommendation and Study

relating to The Dead Man Statute, 1 Cal. Law Revision Comm'n, Rep., Rec. &

Studies, Recommendation and Study at D-1 (1957). The 1957 reccmmendation
has not been enacted as law. For the legisiative history of this measure,
see 1 CAL, LAW REVISION COMM'N, REP., REC. & STUDIES IX {(1957). .
flihough the Dead Man Statute undoubtedly cuts off scme fictitious
claims, it results in the denial of just claims in a substantial number of
cases. As the Commission's 1957 recommendation and study demonstrates, the
statute balances the scales of justice unfairly in favor of decedents' egtates.
See, e.g., 1-Cal. Law Revicion Comu'n, Rep., Rec. & Studies at D-6, D-U3 to
D-I5 (1957). Moreover, it has been productive of much litigation; yet, many
questions as to its meaning and effect are still unanswered. For these reasoans,
the Commission again recommends that the Dead Man Statute be repealed.
However, repeal of the Dead Msn Statute alone would tip the scales
unfairly sgainst decedents' estates by subjecting them to elaims which could
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have been defeated, wholly or in part, if the decedent haé lived to tell his
story. If the living are to be permitted to testify, some steps ought to be
teken to permit the decedent to testify. so to speak, from the grave. This
can be done by relaxing the hearsay rule to provide that no statement of a
deceased person made upon his personal knowledge shall be excluded as hearsay
in any action or proceeding against an executor or administraior upon a claim
or demand against the estate of such deceased person. This hearsay exception
is more limited than that recommended in 1957 and will, it is believed, meet
most of the objectlons xade to the 1557 recommendation. Accordingly, the
Commission recommends that the following additional subdivision be added to
Rule 63 as revised by the Commission and set out in the tentative recommenda-
tion on the Hearsay Evidence Article of the URE (4 CAL. L7 REVISION COMM'N,
REP,, RIC. & STUDIES 307-353 (1963)):
RULE 63. Evidence of a statement which is made other than by

a witness while testifying st the hearing and is offered to prove

the truth of the matter stated is hesrsay evidence and is inedmissible

except:

* * * +* *
{5.1) When offered in an action or proceeding brought against
an executor or administrator upon a claim or demand against the estate

of a2 deceased perscn, a statement of the deceased person if the judge
finds it was made upon the personal knowledge of the declarant.

Section 188l provides:

1881. There are particuler relations in which it is the policy
of the law to encourage confidence and to preserve it inviclate;
therefore, a person cannot ve examined as a witness in the following
cases:
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1. A husbard cannov be exaniuned for or against
his wife without her consent: nor a wife for or against her husband,
without his consent: nor zan cither, during the marfisge or afterward,
be, without the consent of the other, examiscl 2z Lo any commualeation
mede by one to the other during the marriage; wut this exception does
not apply to a ecivil actlon or proceeding by one against the cther,
nor to a criminal action or proceeding for a crime committed by one
against the other, or for a crime commitited azainst ancther person by
a husband or wife while engaged in committing and comnected with the
conmission of a crime by one against the other; or in an action for
damages against another person for adultery committed by either husband
or wife; or in = hearing held to determine the nmental competency or '
condition of either husbhand or wife.

2. An attorney cannct, without the consent
of his client, be examined as to any comrmumication made by the client
to him, or his advice given therecn in the course of professional
smployment; nor can an attorney's secretary, stenographer, or clerk
be examined, without the consent of his employer, concerning any fact
the knowledge of which has been acquired in such cepacity.

3. A clergyuan, priest or religious
practitioner of an established chureh cannct, without the consent of
the person makxing the confession, be examined as to any confession
wede e him in his professional character in the course of discipiine
anjoined by the church to which he helongs.

4, A licensed physician or surgeon cannct,
vithout the consent of his patient, be examined in & civil action, as
to any information acquired in attending the patient, which waes neces-
sary to enable him to prescribe or act for the paticnt; provided, how-
ever, that either before or after probate, upon the contest of any
will executed, or claimed to have been executed, by such patient, or
after the death of such patient, in any action Involving the validity
of eny instrument executed, or claimed to have been executed, by him,
conveying or transferring any real or personal property, such physician
or surgeon may testify to the mental condition of gaid patient and in -
so testifying may disclose information acgquired by him concerning said
deceased which was necessary to enable him to prescribe or act for
such dececged; provided further, that after the death of the patient,
the executor of his will, or the administrator of his estate, or the
surviving spouse of the deceased, or if therc be no surviving spouse,
the children of the deceased personally, or, if minors, by their
guardian, may give such consent, 1ln any action or proceeding brought
to recover damages on account of the death of the patient; provided
further, that where any perscn brings an action to recover damages
for personal injuries, such action shall be deemed to constitute
a consent by the person bringing such action that any phyesician who
has prescribed for or treated said person and vhose festimony is material
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in said action shell testify: and provided further, that the bringing

oif nn actlon, Lo rocover Tor the death of o poileont, by the execulor

of his will, or oy be adwministrater of his cgitate, or by the surviving
spouse of the deceased, or if there be ro swrviving spouse, by the
children personally, or, if minors, by their gusnrdian, shall constitute
a consent by such executor, administrator, surviving spouse, cor children
or guardian, to the testimony of any physician vho attended said
deceased.

5. A public officer canmot be examined as to
commnications made to him in officlal confidence, vhen the public
interest would suffer by the disclosure.

B. A publislher, editor, reporter, cr other person
connected with or employed upon a newspaper, or by a press association
or wire service, cannct be adjudged in conterpu by a court, the
Legislature, or any adminlstrative body, for refusing to disclose
the source of any informgiion procured for publication and published
in & newspaper.

Nor cen & radio or television news reporter or other person
connected with or employed by a radio or television station be so
adjudged in conhtempt for refusing to disclose the source of any

information procured for and used for news or news commentary
purposes on radio or television.

This seciion should e ropcaled. Subdivision 1 of Section 1881
is superseded by Rules 27.5 and 23; subdivision 2 is superseded by Rule 26;

pebdivision 3 is superseded by Rule 29; subdivision 2 is superseded by

U

Rule 27; subdivision 5 is superscded by Rules 34 and 3€.

-

Wo provision comparzble to subdivision 6--the nevsman's privilege--
is included in the Uniform Rules as proposed by ihe Uniform Commissioners
or ag reviged by ithe Law Revigicn Commission. The Cormiission hes concluded

that there is no justification for retaining this privilege. See the Study,
infra at 000~-000.

Section 2065 provides:

2065. A witness must answer gquestions lepgsl and pertinent to the
matter in issue, though his answer mey establish a claim sgainst himself:
but he veed nmot agive an wawver which will hewe a lendency to subject
him to punishment for a felouwy; nor need he give arn answer waich will
have o dirccei tehdency to degzrzde his cheracter, unlesz it te to the
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very fact in issue, or to a fact from which the fact 1u ldsue

wvould be presumed. But a witness must answer as to the fact

of his previous conviction for a felony unless he has previously

received a full and unconditional pardon, based upon a certifi-

cate of rehabilitation.

Sectilon 2065 should be repesled. Rule Tl supersedes the first clause
in this section. Insofar as this section permits a witness to refuse to
glve an answer having a tendency to subject him to punishiwent for a felony
it is superseded by Revised Rules 24 and 25, dealing with the self-incrimination
privilege.

The language relating to an answver which would have a tendency to
degrode the character of the witness 1s unnecessary. The wmeaning of this
language seems to be thﬁt, vhereas a vitness must testify to nbnincriminating
but éegrading matter that 18 relevant to the merits of the case,E nevers-
theless the witness is privileged to refuse to testify to such matier when
the matter is relevant only for the purpose of lmpeachment. However, this
privilege seems to be largely--if not entirely--superfluous. Code of Civil
Procedure Section 2051 provides that a witnees may nol be impeached "by
evidence of perticular wrongful acts.” Manifestly, to the extent that the

degrading matter referred to in Section 2065 is "wrongful acts,” Section

Igule T is the subject of 8 separate study and recommendation by the
Conmission. The rule as contained in the URE is as follows:

RULE 7. General Abolition of Disqualifications and Privileges
of VUitnesses, and of Excluslcnary Rules., Except as otherwisge
provided in these Rules, (g} every person is gualified to be a
witness, and (b) no person has a privilege to refuse to be a
witness, and {c) no person is disqualified to testify to any
matter, and (d) no person has a privilege to refuse to disclose
any matter or to produce any object or writing, and (e) no person
has a privilege that another shall not be a witness or shall not
disclose any matter or shall not produce any object or writing,
and (f) all relevent evidence is admissible.

Clark v. Reese, 35 Cal. 89 {1869)(breach of promise o marry; defense that
plaintiff had immoral relations with X; held ¥ must answer to such relatioms,
thoush answer degrading); Sen Chez v. Superior Court, 153 Cal. App.2d 162
{1957)(separate maintenance on ground of cruelty; defendant required to
ansver as to cruelty, slbeit degrading). \
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2051 nakes this portion of Section 2065 unnecessary. (The "wrongful acts”
rule of Section 2051 would be continued in effect by Uniform Rule 22(d).)
Moreover, since the witness is protected against impeachuent by evidence of
"wrongful acts,” though relevant, and ageinst matter vhich is degrading

but is irrelevant (as to which no special rule is needed), there seems to
be little, if any, scope left to the "degrading matter" privilege. For

erivicisms of this privilege, see 3, 8 Wigmore §§ 984, 2215, 2255; McGovney,

Self-Incriminating and Self-Disgracing Testimony, 5 Iowa Law Bull. 174 (1920),
This privilege seems to be seldom invoited in California opinions and, when |
invoked, it arises in cases in which the evidence in guestion could te
excluded merely by virtue of its irrelevancy, or by virtue of Section 2051,

or by virtue of both. See, for example, the following cases: People v. T.

Wah Hing, 15 Cal. App. 195, 203 {(1911){Abortion case in which the prosecuting
witness is asked cn cross-examination who was father of child; held,
immsterial~-and, if asked to degrade, "equally inadmissible"); People v.

Fang Chung, 5 Cal. App. 587 (1907){defendsnt's witness in statutory rape

case asked whether the witness was seller of lottery tickets énd gperator of
poker game; held, improper, inter alia, on ground of Secticn 2065. Note,
however, the additionsl grounds for exclusion, viz., Immateriality and
Section 2051. Thus, Section 2065 was not at all necessary for the decision);

People v. Vatson, 46 Cal.2d 818 (1956)(homicide case involving cross-

examination as to defendant’s efforts to evade militery service; held,
irrelevant and violative of Section 2065)., Hence, ihis pertion of
Section 2065 ie superfluous now; it would likewise be superfluous under

the Uniform Rules.
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The remainder of this section is superseded by Rules 21 and 22,

dealing fully with the subject of a vwitness! credibility.

3Rules 2l and 22 are the subject of a separate study and recommendation by
the Commission. The rules as contained in the URE are as Tollcws:
RULE 21.. Limitations on Evidence of Conviction of Crime as
Affecting Credibility. BEvidence of the conviction of a witness
for a ecrime not involving dishenesty or false statement shall be
inaedmissible for the purpose of impairing his credibility. If the
witness be the accused in a eriminal proceeding, no evidence of his
convictlon of a crime shall be admissible for the sole purpose of
impairing his eredidility unless he has first introduced evidence
atmissible solely for the purpose of supporting his credibility.

RULE 22. Further Limitations on Admissiblllity of Tvidence
Affecting Credibility. As affeciing the credibiliiy of a witness
() in examining the witness as to s statement made by him in
writing inconsilstent with any part of his testimony it shall not
be necessary to show or read to him any part of the writing pro-
viced that if the judge deems it feasible the time and place of the
writing and the name of the perscn addressed, 1f any, shall be
indicated to the witness; (b) extrinsic evidence of prior contra-
dictory statements, whether oral or written, mede by the witness,
mey in the discretion of the judge be excluded unless the witness
was so examined while testifying as to give him an opportunity to
identify, explain or deny the statement; (c) evidence of traits of
his character other than honesty or veracity or their cpposites,
shall be inadmissible; {d) evideunce of specific instances of his
conduct relevant only as tending to prove a trait of his character,
shall be inadmissible.
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Government Code

Sectlion 11513. This section should be revised to read:

11513. {a) Oral evidence shall be taken only on ocath or affirmation.

(5) Each party shall have these rights: to call and examine
vwitnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matter relevant to the issues even though that mstter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him to testify; and to rebut the evidence
ageinst him. If respondent does not testify in his owm behalf he may
be called and examined as if under cross-exsmination.

(c) The hearing need not be conducted according to technicel
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduect of serious affairs, regardless
of the existence of any common law or statutory rule which might mske
improper the admission of such evidence over objection in civil actions.
Hearsay evidence may be used for the purpose of supplementing or
explaining any direct evidence but shall not be sufficient in itself
to suppoert a finding unless it would be admissible over objection in
civil actions. The rules of privilege shall be effective to the [same]
extent that they are [nsw-er-hereafier-may)| otherwise required by
statute to be recognized [im-eiwil-nesions] at the hearing, and
irrelevant and unduly repstitious evidence shall Le excluded.

This revislon is necessary because under this tentative recommendationm,

the privileges applicable in some administrative proceedings are at times

different from those applicable in civil actions.
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Health and Safety Code

(:? Section 3197. This section should be revised to conform to the Uniform

Rules. The revision merely substitutes a reference to Rules 23.5, 27, and 28,
which supersede subdivisions 1 and L of Section 1881, and makes no subsiantive
change. The revised section would reed as follows:

3197. In any prosecution for a violation of any provision of this
article, or any rule or regulation of the toard made pursuant to this
article, or in auy quarantine proceeding authorized by this article, or
in any habeas corpus or cther proceeding in which the legality of such
quarantine is questicned, any physician, health officer, spouse, oOr other
person shall be competent and may be required to testify against any
person against whom such prosecution or other proceeding was instituted,
and [ihe-provisions-of-subsesiions-1-and-U-of-Seetion-1881-6f-the-Code
of-Civil-Proecedure-shall-nes-se] Rules 27.5, 2% and 26 of the Uniform -
Rules of Evidence are not applicable to or in any such prosecution or
proceeding.

Penal Code

Section 270e. This section should ve revised to conform to the Uniform

(:: Rules. The revision makes no substantive change. The revised section would

read as follows.

270e. No other evidence shall te required to prove marriage
of husband and wife, or that a person is the lawful father or mother
of a child or children, than is or shall be reguired to prove such
facts in & civil action. In all prosecutlons under elther Sectlon
270a or 270 of this code [eay-exisiing-provisions-ef-law-prehibiling
the-diselosure-of-eoafidential-commmaieations~besveen-huskand-and
wife-shedi] Rules 27.5 and 28 of the Uniform Rules of Evidence do not
apply, and both husband and wife shall be competent to testify to any
and all relevant matters, including the faet of marriage and the parentage
of a child or children. Proof of “he abandonment and nonsupport of a
wife, or of the omission to furnish necessary food, clothing, shelter, or
of medical attendance for a child or children is prims facle evidence
that such abardonment and nonsupport or omission to furnish necessary
food, clothing, shelter or medical attendance is wilful. In awy
prosecution under Section 270, it shall de competent for the people
to prove nonaccess of husband to wife or any other fact establishing
nonpeternity of a husband. In any prosecution pursuant to Section 270,
the final establishment of paternity or nonpaternity in another pro-
ceeding shall be admissible as evidence of paternity or nonpaternity.

8/6/€3
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Section £88. This section should be revised to delete language that
is superseded by Rulez 23, 2k, and 23. The revised scction vwouldd read as Follovws:
688. Wo werszon [eap-be-ecsepelleds-in-a-sriminel-asiiens-te-be-a
Hi%aess—agaéasé-himﬁeifé—aay-eaa—a-ﬁarsaﬂl charged with a public offense may
be subjected, wefore conviction, to any more cestraint than is necessary

for his detantion to answer the charge.

Section 1322 nrovides:

1322. RKeither husband nor wiie ig a competent witness for or
against the other in & criminal actior or prcceeding to which one
or woth ars partles, except with the consent of both, or in case
of criminal actions or proceedings for a crime committed by one against
the person or property of the other, vhether Lefore or after marriage
or in cases of criminal violence upon one by tke other, or upon the
chiid or children of cone by the otker or in cases of criminal actions
or proceedings for bigamy, or adultery, or in cases of criminral actions
or proceedings brought under the provisions of section 270 and 270a
of this cecde or under any provisions of the "Juvenile Court Iaw.”

This section should be repealed. It is superseded by Propogsgd-Ruie 27.5,

Sectior 1323 provides:

1323. A defengant in a criminsl ection or proceeding can not be
compelled to be a witness against himself, but if he offers himself as
a witness, he may be cross-examined by the counsel for the people as %o all
all matsers 2bout which he was examined in chief. The faillure of
the defendant to explain ¢x to deny bty his testimony any evidence
or Tacts in the rcase against him mey be commented upon by ccunsel.

This section should be repealed. t is superseded by Rules 23({1;,

25(7), and 39(2).
oction 1323.5 provides:

1323.5. In the trial of or examinaticon upon ail indictments,
complaints. and cother proceedings heifore any court, ragistrate, grand
Jury, or other tribvunal, ageinst persons accused or sharged with the
commission of arimes or offeuases, the person accused or charged
shall, at his own requesi, but not otherwise, be deemed a competent
witness. The credit to ne given to kls testimony snall be ler:w
solely to the jury, under the instructions of the court, or to the
discrimination of the magistrate, grand jury, cr other tribunal before
which the testimony is given.

Thic secticn =hall not te coanstrued as compelling any such
person to testily.
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This section should Te repealed. It is sugerseded oy Rule 23 which
retains the only effect the ssciicn has ever been jiven--to prevent the
nrosecution from cailing the defendant in a criminal sction as a witness. See

People v. Talle, 111 Cal. App.2d 650, 245 P.2d 633 (1u52).
Thether Section 1323.5% provides a broader privilege than Hule 23 is not

clear, for the meaning of the phrase "persons accused or charged” is uncertain.
For example, a witness before the grand jury or at o corcner's ingduest is

not technically a perscn 'accused or charged,” and Scetion 1323.5 would

appear not to apply to such procecdings. A person vwhe clalims the privilege
against self-inerimination before the grard jury, #t a coroner's inquest,

or in some other proceeding is provided with sufficient protection under

the tentative recommendation, for nis claim of privilege cannot be shown

to impeach him or to draw inferences ageinst him in a subsequent civil

or criminal procseding.
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